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United States Court of Appeals for the 
District of Columbia 


1 District Court of the United States for the 

District of Columbia 

Equity No. 60703. 

Harry K. Boss, H. Glenn Phelps, and Ben T. Webster, 
co-partners Trading as Boss & Phelps, Plaintiffs , 

vs. 

Robert C. Baldwin, Receiver, The Commercial National 
Bank of Washington, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

Bill of Complaint for Injunction 
Filed February 18 1936 

In the Supreme Court of the District of Columbia 
Equity No. 60703. 

Harry K. Boss, H. Glenn Phelps, and Ben T. Webster, 
co-partners Trading as Boss & Phelps, Plaintiffs , 

vs. 

Robert C. Baldwin, Receiver, The Commercial National 
Bank of Washington, Defendant. 

The bill of complaint of Harry K. Boss, H. Glenn Phelps 
and Ben T. Webster respectfully represents unto the Court 
as follows: 

2 1. Plaintiffs, Harry K. Boss, H. Glenn Phelps and 
Ben T. Webster, are all citizens of the United States. 

Harry K. Boss is a resident of the District of Columbia and 
H. Glenn Phelps and Ben T. Webster are residents of 
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Chevy Chase, Maryland. Plaintiffs bring this suit in their 
own rights as co-partners trading as “Boss & Phelps.” 

2. Defendant, Robert C. Baldwin, is a citizen of the United 
States and resident of the District of Columbia. Said Bald¬ 
win is sued as Receiver of the Commercial National Bank of 
Washington, an insolvent national bank. 

3. For many years, plaintiffs have been engaged in the 
real estate business in the District of Columbia, Maryland 
and Virginia, and since 1920 have been and are now en¬ 
gaged in such business as general partners trading under 
the firm name and style of “Boss & Phelps,” their prin¬ 
cipal office and place of business being now located at 1417 
K Street, N. W., in the District of Columbia. Such business 
includes, among other things, the buying and selling of 
real estate and of notes secured on real estate, loaning 
money on notes secured on real estate, collecting such notes 
and interest thereon, managing real estate and collecting 
rents therefrom, arranging for insurance on real estate and 
collecting insurance premiums thereon. 

4. For many years prior to February 28, 1933, plaintiffs, 
as such partners, borrowed money, from time to time, for 
use in connection until the various branches of their said 
business, from The Commercial National Bank of Wash¬ 
ington, and, during the same period, kept money on deposit 
with said Bank to their credit in their partnership name of 
“Boss & Phelps.” 

5. On or about February 28, 1933, the Comptroller of the 
Currency, pursuant to Sections 191-200, Title 12, U. S. Code, 
having become satisfied that said Bank was insolvent, closed 
its doors and appointed defendant, Robert C. Baldwin, as 
Receiver thereof. Said Baldwin thereupon qualified as 
such Receiver, has acted in that capacity ever since said 
date and is now the duly qualified Receiver, having custody 
and control of all books, records, and assets of the Bank, 
with all of the rights and duties pertaining to such receiver¬ 
ship, as provided by the statute in such case made and 

provided. 

3 6. When the Bank was placed in the hands of the 

Receiver on February 28, 1933, plaintiffs had on de¬ 
posit in said Bank to their credit as partners in the name 
of Boss & Phelps, sums aggregating $54,090.00 in six ac¬ 
counts labeled as follows: 


HARRY K. BOSS AND H. GLENN PHELPS VS. CARY A. HARDEE. 


3 


General Account 

$1,124.86 

Sales Department 

7,663.65 

Rent Department 

22,147.95 

Collection Account 

14,007.65 

Special Account 

1,987.07 

Insurance Department 

7,158.82 


$54,090.00 


Said deposits were at all times owned, legally and equi¬ 
tably, by plaintiffs as partners and, prior to the closing of 
the Bank, were subject to withdrawal at any time upon 
checks drawn by “Boss & Phelps” and signed by one of 
the three plaintiffs. As a matter of convenience, for book¬ 
keeping purposes only, said deposits were given the above 
designations and each check drawn thereon had printed 
across one end thereof the words “Sales Department,” or 
a similar label, so that the amount of such check, when 
paid, would be charged by the Bank against the account so 
designated, but no other person or corporation had any 
legal or equitable interest in or claim to any of said de¬ 
posits, or any right to draw checks thereon, and plaintiffs 
have never assigned or transferred said deposits to any 
other person or corporation. 

7. When the Bank was placed in the hands of the Re¬ 
ceiver on February 28, 1933, plaintiffs had borrowed sums 
aggregating $118,000.00 from said Bank on notes signed by 
all three plaintiffs and endorsed “Boss & Phelps” in the 
handwriting of one of the plaintiffs, payable to the order 
of the Bank, for short terms not exceeding three months, 
all bearing interest at the rate of 6% per annum, and dated 
as follows: 


December 5, 1932 

$11,750.00 

December 12, 1932 

13,250.00 

December 15,1932 

7,500.00 

January 3, 1933 

47,250.00 

January 9, 1933 

7,750.00 

January 16, 1933 

500.00 

January 23, 1933 

8,250.00 

January 30, 1933 

4,500.00 

February 27, 1933 

3,750.00 

February 13,1933 

13,500.00 


$118,000.00 
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As of February 2S, 1933, the three plaintiffs, as such gen¬ 
eral partners, were and still are jointly and severally liable 
on said notes and were and are indebted to said Bank in 
the principal sum of $118,000, subject to the credits here¬ 
inafter mentioned, and, to the best of plaintiffs’ knowledge 
and belief, no other person or corporation was then or is 
now liable thereon. Plaintiffs are also informed, believe 
and therefor aver that, while some of said notes, prior to 
February 28, 1933, had been pledged by said Bank as col¬ 
lateral security to the Federal Reserve Bank at Richmond 
and to the Reconstruction Finance Corporation, said notes 
were on February 28, 1933, owned by said Bank; the owner¬ 
ship and control thereof passed, by operation of law, to 
said Receiver on February 28, 1933, and such Receiver still 
owns them. As and when said sums aggregating $118,000 
were borrowed from the Bank, each sum so borrowed was 
placed to the credit of the partnership of Boss & Phelps in 
one or more of said six deposit accounts, subject to with¬ 
drawal by firm check as hereinbefore described. 

* 

8. Prior to the closing of the Bank, plaintiffs had depos¬ 
ited with the Bank, as collateral security for plaintiffs’ in¬ 
debtedness of $118,000, numerous notes secured by second 
trusts on real estate, and on February 28, 1933, said second 
trust notes aggregated about $189,000 in principal amount, 
were all owned by plaintiffs, as said general partners, and 
passed to the custody and control of the Receiver, who still 
holds them, subject to the credits hereinafter described. 

9. Within thirty days after the closing of the Bank, 

5 plaintiffs made a demand upon the Receiver to set¬ 
off the deposits to plaintiffs’ credit aggregating 

$54,090, described in above Paragraph 6, against plaintiffs’ 
indebtedness to the Bank in the sum of $118,000, described 
in above Paragraph 7, leaving a balance of only $63,910 
due from plaintiffs to the Receiver, secured by said col¬ 
lateral second trust notes aggregating $189,000, described 
in above Paragraph 8. 

10. In reply to said demand, the Receiver notified plain¬ 
tiffs that, as he had in his possession or expected to re¬ 
ceive from the Richmond Federal Reserve Bank notes of 
the plaintiffs upon which $13,985.93 was due, he had noted 
a credit of that amount upon plaintiffs’ total indebtedness 
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of $118,000 and had offset that sum, namely, $13,985.93, 
against plaintiffs ’ deposit accounts, as follows: 

General Account $1,124.86 

Sales Account 7,663.65 

Bent Account 5,197.42 


Total $13,985.93 


but he declined to allow any further offset because all of 
the other notes signed by plaintiffs, described in Paragraph 
7, had been deposited with the Reconstruction Finance Cor¬ 
poration as collateral security for a loan theretofore made 
by said Corporation to the Bank. However, the Receiver 
thereafter notified plaintiffs that such offset had been made 
only “tentatively” and his action in so doing had been 
rescinded. 

11. Thereafter, in response to plaintiffs’ further demands 
for said offset, the Receiver agreed to allow and did allow 
as an offset against plaintiffs ’ indebtedness to the Receiver, 
the entire sum of $1,124.86 deposited in said “General Ac¬ 
count,” the entire sum of $1987.07 deposited in said “Spe¬ 
cial Account” and an adjustment of $635.00 in said “Rent 
Account” (because of four checks for $635.00 drawn against 
other banks, which were not collected by Commercial Bank 
and were later paid by plaintiffs), thus leaving the follow¬ 
ing deposits to the credit of plaintiffs: 

6 Collection Account $14,007.65 

Rent Department $22,147.95 

Less above 

adjustment 635.00 21,512.95 


Insurance Department 7,158.82 

Sales Department 7,663.65 


$50,343.07 

12. Under date of September 26, 1933, the Receiver de¬ 
clared a dividend of 20% payable to all depositors and un¬ 
der date of November 13,1933, declared an additional divi¬ 
dend of 30%. On January 31, 1934, plaintiffs filed a proof 
of claim to above deposit of $50,343.07, informing the Re¬ 
ceiver, in writing, that such proof was filed without preju- 
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dice to plaintiffs’ claim that they were entitled to have the 
entire amount of their deposits set off against their total 
indebtedness to the Receiver. Thereupon, under date of 
February 11, 1934, the Receiver issued checks aggregating 
$25,171.51, representing the two dividends above men¬ 
tioned, being 50% of $50,343.07, and credited the amount of 
said dividends upon plaintiffs’ debt to the Receiver, thus 
reducing the amount on deposit to $25,171.51. Later, be¬ 
cause of an endorsement alleged to have been forged on a 
check for $60, said sum was deducted from said deposit, 
and the Receiver admits that his books now show the total 
amount to the credit of plaintiffs’ deposit accounts to be 
%25J.11.51. 

13. In the meantime, the second trust notes aggregating 
about $1S.9,000 in principal amount, which were deposited 
with the Bank as collateral security for plaintiffs’ indebted¬ 
ness of $118,000, were payable in monthly instalments un¬ 
der agreements whereby plaintiffs were to pay interest 
on certain first trust notes and apply the balance of each 
monthly instalment first to the payment of interest due on 
the second trust note and the remainder to a curtail on the 
second trust note. For some time the Receiver made these 
collections, but later found it more convenient to have plain¬ 
tiffs do so. As plaintiffs owned and still own said second 
trust notes, plaintiffs were entitled to have all amounts 

paid thereon, on account of interest and curtails of 
7 principal, applied in reduction of plaintiffs’ debt to 

the Receiver and the Receiver has applied such pay¬ 
ments in reduction of the principal of said debt. As a re¬ 
sult of these payments and credits, the Receiver recently 
informed plaintiffs that the face value of the second trust 
notes held by him as collateral had been reduced, as of Feb¬ 
ruary 11, 1936, from about $189,000 to $123,382.74, and, in¬ 
cluding the credit described in above Paragraph 12, the 
principal of plaintiffs’ debt to the Receiver has been re¬ 
duced from $118,000 to $26J01.67, but the Receiver claims 
that interest in the sum of $8,370.32 has accrued on said 
debt, making a total of $35371.99 due from plaintiffs to the 
Receiver as of February 11, 1936. 

14. Plaintiffs, however, are advised by counsel, believe 
and therefore charge, as they have always claimed, that 
the entire amount of their deposits aggregating $54,090.00, 
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described in above Paragraph 6, should have been and 
should now be set-off against plaintiffs’ indebtedness of 
$118,000 as of February 28,1933 , when the Bank was placed 
in the hands of the Receiver. Said debts are mutual and 
of the same quality. If such set-off should be allowed, the 
principal due from plaintiffs to defendants would be re¬ 
duced from $26,901.67 to less than $2,000 and the accrued 
interest would be reduced from $8,370.32 to less than $3,000. 

15. The Receiver has control of said second trust notes 
and if payments thereon to the Receiver as above described, 
should be stopped, the Receiver would be in a position to 
acquire absolute title thereto and to cause the institution 
of numerous foreclosure proceedings, which would result in 
irreparable damage and loss to plaintiffs, who now own 
said notes. If plaintiffs should wait until after February 
28, 1936, for the Receiver to sue plaintiffs at law to recover 
the balance alleged to be due from them, their right to plead 
said set-off might be held to be barred by the three year 
statute of limitations in force in this District. Plaintiffs 
are, therefore, advised by counsel, believe and aver that 
they have no plain, adequate and complete remedy at law. 

WHEREFORE, in consideration of the premises, plain¬ 
tiffs pray: 

1. That the process of this Court be issued against the 
defendant requiring him to answer the exigencies of this 
bill; 

8 2. That a judgment be entered herein under Sec¬ 

tion 274 (d) of the Judicial Code, as amended, de¬ 
claring that plaintiffs are entitled to have the entire amount 
of their deposits, $54,090.00, set-off against their indebted¬ 
ness to the defendant as of February 28, 1933; 

3. That the defendant be temporarily restrained and per¬ 
manently enjoined from attempting to collect from or 
suing plaintiffs, at law or in equity, for more than the bal¬ 
ance hereinbefore admitted to be due after allowing said 
set-off of $54,090.00 as of February 28, 1933; 

4. That a mandatory injunction be entered herein requir¬ 
ing the defendant to return to plaintiffs said second trust 
notes, now held by the defendant as collateral security, as 
and when said balance, hereinbefore admitted to be due 
after allowance of said set-off, shall have been paid to the 
defendant; 
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5. That a rule be issued herein requiring the defendant 
to show cause, if any he has, why he should not be tempo¬ 
rarily restrained and permanently enjoined in the manner 
above prayed, and to show cause why he should not be re¬ 
quired to return said second trust notes to plaintiffs, as 
above prayed; 

6. And for such other and further relief as the Court may 
deem proper. 

HARRY K. BOSS 
H. GLENN PHELPS 
BEN T. WEBSTER 
Co-partners trading as 
BOSS & PHELPS 

District of Columbia, ss : 

I do solemnly swear that I have read the foregoing bill 
of complaint by me subscribed and I know the contents 
thereof; that the facts therein stated of my personal knowl¬ 
edge are true and those stated upon information and belief, 
I believe to be true. 

H. GLENN PHELPS 

Subscribed and sworn to before me this 17th day of Feb¬ 
ruary, 1936. 

RUTH L. NEWMAN 

(Seal) Notary Public D. C. 

McKENNEY, FLANNERY & CRAIGHILL 
by G. B. CRAIGHILL 
Attorneys for Plaintiffs. 


9 Rule to Show Cause. 

Filed February 18 1936 

******** 

Upon consideration of the bill of complaint filed by the 
plaintiffs in the above entitled cause, it is by the Court this 
18th day of February, 1936, 

ORDERED that the defendant, ROBERT C. BALD¬ 
WIN, Receiver, show cause, if any he has, on or before 
March 16th, 1936, why a mandatory injunction should not 
be issued against the defendant requiring him to allow a 
set-off of plaintiffs ’ deposits in the sum of $54,090 as of 
February 28, 1933, against plaintiffs’ indebtedness to the 
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defendant; why he should not be restrained and enjoined 
from attempting to collect from plaintiffs more than the 
amount admitted by them in said bill to be due defendant, 
after allowing such set-off, and why he should not be re¬ 
quired to return plaintiffs’ collateral to plaintiffs, as prayed 
in said bill, provided a copy of this rule shall have been 
served upon the defendant on or before February 28, 1936. 

JESSE C ADKINS 
Justice. 

Marshal ’$ Return 

Served a copy of the above rule on the above named 
ROBERT C BALDWIN Receiver &c 2-18-36 Personally 
JOHN B. COLPOYS, U. S. Marshal in and for the Dist. of 
Columbia By H C ALLEN Deputy U. S. Marshal K 

Answer to Bill of Complaint and Rule to Show Cause 

Filed April 4-1936 

**•••##• 

Now comes the defendant, Robert 0. Baldwin, receiver 
of the Commercial National Bank of Washington, and in 
answer to the bill of complaint filed herein and the rule to 
show cause issued thereon by this Honorable Court on the 
18th day of February, 1936, respectfully shows as follows: 

1, 2, 3, 4 and 5. This defendant admits the averments of 
fact set forth in paragraphs one, two, three, four and five 
of said bill of complaint. 

10 6. This defendant admits that on February 28, 

1933, the day he took charge of said bank as receiver, 
there was on deposit in said bank in the name of Boss & 
Phelps sums aggregating $54,090, in six accounts as set 
forth in said bill of complaint, namely: 


General Account. $1,124.86 

Sales Department. 7,663.65 

Rent Department . 22,147.95 

Collection Account. 14,007.65 

Special Account . 1,987.07 

Insurance Department . 7,158.82 


$54,090.00 
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but defendant denies that said accounts, except the said 
“General Account” amounting to $1,124.86, and the said 
“Special Account”, amounting to $1,987.07, were at all 
times owned legally and equitably by plaintiffs and that no 
other person or corporation had any legal or equitable in¬ 
terest therein or claim thereto, but on the contrary defen¬ 
dant is informed and believes and therefore avers that at 
the date of the insolvency and suspension of said bank the 
said deposits, other than the said General Account and 
Special Account, were made up of funds collected or re¬ 
ceived by plaintiffs as agents for their various customers, 
who were the beneficial owners of said funds comprising 
said accounts and said funds were held in trust by the plain¬ 
tiffs, as is more fully showed hereinafter. 

Defendant further admits that no other person than 
plaintiffs had any right to draw checks on said deposits, 
but denies that no other person had any legal or equitable 
interest in or claim to the said deposits. 

7. Defendant admits that on February 28, 1933, the date 
of suspension of said bank, plaintiffs had borrowed sums 
aggregating $118,000 from said bank on notes signed by all 
three plaintiffs and endorsed “Boss & Phelps” in the hand¬ 
writing of one of the plaintiffs, payable to the order of the 
bank, for short terms not exceeding three months, all bear¬ 
ing interest at the rate of six per cent per annum and dated 
as set forth in said paragraph seven of the bill of complaint. 

Defendant further admits that as of February 28, 1933, 
the three plaintiffs as general partners were and still are 
jointly and severally liable on said notes and were 

11 and are indebted to said bank in the principal sum 
of $118,000, subject to various credits set forth in 

said bill of complaint. 

Defendant further admits that on February 28, 1933, the 
said notes were owned by said bank and that the ownership 
and control thereof passed by operation of law to defen¬ 
dant, who is now the lawful owner and holder thereof. 

Further answering said paragraph seven of said bill of 
complaint, this defendant denies that when said sums ag¬ 
gregating $11S,000 were borrowed from said bank, each 
sum so borrowed was placed to the credit of Boss & Phelps 
in one or more of said six deposit accounts, but on the con¬ 
trary avers that it was put in only one account, and avers 
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the fact to be that each sum so borrowed was placed to the 
credit of the plaintiffs’ General Account, designated on the 
books of the bank as “Boss & Phelps General Account”. 

8. Defendant admits the averments of paragraph eight 
that prior to the closing of the bank plaintiffs had deposited 
with the bank as collateral security for plaintiffs’ indebted¬ 
ness of $118,000, numerous notes secured by second deeds 
of trust on real estate and avers that on February 28, 1933, 
said second trust notes, aggregating the sum of $190,089.40 
in principal amount, and to the best of defendant’s knowl¬ 
edge and belief were all owned by said plaintiffs as said 
general partners and passed to the custody and control of 
the defendant as receiver, who still holds them, subject to 
various credits hereinafter described. 

9 and 10. In answer to paragraphs nine and ten of the 
bill of complaint defendant admits that within thirty days 
after the closing of the bank plaintiffs made a demand upon 
the receiver to set off the deposits to plaintiffs’ credit ag¬ 
gregating $54,090, as set forth in paragraph six of the bill 
of complaint, against plaintiffs’ indebtedness to the bank 
in the sum of $1 IS,000 described in paragraph seven of 
said bill of complaint, and in reply to said demand this de¬ 
fendant notified plaintiffs that he expected to receive from 
the Richmond Federal Reserve Bank notes of the plain¬ 
tiffs upon which $14,000.00 was due and that he was willing 
to credit that amount upon plaintiffs’ total indebtedness of 
$118,000 and would offset that sum, namely, $14,000.00, 
against plaintiffs’ deposit accounts, subject to the approval 
of the Comptroller of the Currency of the United 
12 States, but upon submitting said matter to the Comp¬ 
troller of the Currency said Comptroller refused to 
approve the said credit and this defendant was therefore 
obliged to notify plaintiffs that by order of the said Comp¬ 
troller of the Currency the tentative offset would have to 
be rejected. 

11 and 12. Defendant admits the averments contained in 
paragraphs eleven and twelve of said bill of complaint. 

13. In answer to paragraph thirteen of said bill, defen¬ 
dant admits the averments of fact contained therein, ex¬ 
cept that this defendant also applied the payments collected 
on said notes described in said paragraph thirteen of said 
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bill of complaint in payment of interest as well as principal 
on said indebtedness of $118,000. 

14. In answer to paragraph fourteen, defendant states 
that he is advised by counsel that he is not called upon to 
answer the conclusions of law set forth in said paragraph, 
but nevertheless he denied the conclusions of said plaintiffs 
that the entire amount of their deposits, aggregating the 
sum of $54,0.90, described in paragraph six of the bill of 
complaint, should have been and should now be set off 
against the plaintiffs’ indebtedness of $118,000 as of Feb¬ 
ruary 28, 1933, when the bank was placed in the hands of a 
receiver’ and defendant further denies that said debts are 
mutual and of the same quality. 

15. Defendant is advised that he is not compelled to an¬ 
swer the conclusions of fact and law set forth in said para¬ 
graph fifteen of the bill of complaint. 

Further answering said bill, defendant avers upon infor¬ 
mation and belief that the plaintiffs are real estate brokers 
engaged in business in the District of Columbia, among 
whom the practice of collecting rents, insurance premiums 
and similar accounts on behalf of their customers has been 
long established and is well known to the defendant herein. 
Such items are frequently collected at various times during 
the course of a given month and the practice is to remit to 
the client the proceeds of such collection, after deducting 
the commissions thereon. That the relationship between 
such real estate brokers and their clients is that of prin¬ 
cipal and agent and is of a fiduciary nature. That as this 
defendant has been advised that the beneficial owner- 

13 ship of the said deposits of plaintiffs marked Sales 
Department, Kent Department, Collection Depart¬ 
ment and Insurance Department, is vested in various par¬ 
ties other than the plaintiffs, he is advised by counsel that 
he cannot, without running the risk of being held liable to 
such third person or persons, treat the said deposits as 
though they were the exclusive property of the plaintiffs 
and set off such trust or quasi trust deposit against plain¬ 
tiffs’ indebtedness to the bank. 

That defendant has been advised by the plaintiffs that 
since the date of the suspension of said bank and the ap¬ 
pointment of this defendant as receiver, said plaintiffs have 
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reimbursed their customers for the moneys deposited in 
said enumerated accounts, and that the entire amount of 
said funds comprising said accounts now belongs to the 
plaintiffs and that no other person or corporation now has 
any interest in said deposits and defendant has therefore 
credited the indebtedness of said plaintiffs to him as re¬ 
ceiver aforesaid, with the dividends declared by this de¬ 
fendant as receiver, on their said deposits, and after cred¬ 
iting said dividends to the indebtedness of the plaintiffs 
there is now justly due and owing from the plaintiffs to the 
defendant on their promissory notes as set forth in para¬ 
graph 7 of the bill of complaint the sum of $19059.61 and 
interest, for which the defendant holds collateral security, 
represented by deed of trust notes in the sum of $121,724.53. 

WHEREFORE, having fully answered, defendant prays 
that the bill of complaint be dismissed and the rule to show 
cause issued thereon be vacated. 

ROBERT C. BALDWIN 
Defendant 

SHERLEY, FAUST & WILSON 
By CHARLES F WILSON 

Attorneys for Defendant. 

District of Columbia, ss : 

Robert C. Baldwin, being first duly sworn, on oath de¬ 
poses and says that he has read the foregoing answer to 
bill of complaint and rule to show cause by him sub- 
14 scribed, and that he knows the contents thereof; that 
the matters and things therein stated upon his per¬ 
sonal knowledge are true, and those therein stated upon in¬ 
formation and belief he believes to be true. 

ROBERT C. BALDWIN. 

Subscribed and sworn to before me this 3rd day of April, 
1936. 

JAMES H DODGE 
Notary Public , D. C. 

(Seal) My Commission Expires Aug. 1,1940. 
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Plaintiffs’ Reply to Defendant’s Ansiver. 

Piled April 9-1936 

***##### 

In so far as the two unnumbered paragraphs following 
paragraph No. 15 of defendant’s answer may be considered 
as a claim against plaintiffs by defendant for the sum of 
$19,059.61, with interest, the plaintiffs deny that defendant 
is entitled thereto and on the contrary aver that after de¬ 
ducting an additional dividend of $5,034.29 and other pay¬ 
ments credited by defendant to plaintiffs since the filing of 
the original bill herein, plaintiffs’ former indebtedness to 
defendant has been satisfied in full, assuming the allowance 
of the set-off claimed in the bill. 

Plaintiffs admit that since February 28, 1933, they have 
paid their so-called “customers” all indebtedness which 
they owed them as of that date, but denv that thev so ad- 
vised defendant, as alleged in next to the last paragraph of 
defendant’s answer, and deny that the dividends declared 
by the defendant and credited to plaintiffs, as set forth in 
paragraph 12 of the bill and as hereinbefore set forth, were 
so credited because of any statement made by plaintiffs to 
defendant to the effect that plaintiffs had reimbursed their 
customers for amounts on deposit as of February 28, 1933. 
On the contrary, plaintiffs have always claimed consistently 
and still claim that their so-called “customers” had no lien 
upon or claim to any of the funds on deposit with the 

15 Commercial National Bank to the credit of plaintiffs. 

HARRY K. BOSS 
H. GLENN PHELPS, 

BEN T. WEBSTER 

District of Columbia, as: 

I do solemnly swear that I have read the foregoing reply 
by me subscribed and I know the contents thereof; that the 
facts therein stated of my personal knowledge are true and 
those stated upon information and belief, I believe to be 
true. 


H. GLENN PHELPS 
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SUBSCRIBED and sworn to before me this 8th day of 
April, 1936. 


BERTHA P. ISAACS 


Notary Public, D. C. 


McKENNEY, FLANNERY & CRAIG HILL (Seal) 

By G. B. CRAIGH1LL 
Attorneys for Plaintiffs. 


Memorandum 

May 4-1936 

Rule as to injunction Hearing begun; testimony taken; 
hearing treated as a final hearing by Court and counsel; 
concluded; argued; submitted. 

BAILEY, J. 


Memorandum Opinion 
Filed June 9-1936 

* * # # # * # # 

Had Boss & Phelps become insolvent, when indebted to 
the bank, and the latter had undertaken to set off these ac¬ 
counts designated as Soles Department, Rent Department, 
Collection Account and Insurance Department, in which 
monies collected and held in these various accounts for 
these purposes had been deposited, I have no doubt that 
those for whom Boss & Phelps were acting as agents could 
prevent such a set-off, and had these accounts used in pay¬ 
ment of their respective claims. I think these were 
16 trust accounts, and the fact that monies might have 
been transferred from one to another or used for the 
benefit of Boss & Phelps does not change the character of 
these accounts. 

The bill of complaint should be dismissed with Costs. 

BAILEY, J. 


JUNE 25-1936. 


Memorandum 


Finding of Facts and Conclusion of Law—filed. 
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Final Decree 
Filed June 25 1936 

******** 

This cause having come on for final hearing upon the 
pleadings and evidence, upon consideration thereof, it is by 
the Court this 25th day of June, 1936, 

ADJUDGED, ORDERED and DECREED that the 
plaintiffs* bill of complaint be and it is hereby dismissed, 
with costs. 

JENNINGS BAILEY 
Justice. 

From the foregoing decree, plaintiffs have noted an ap¬ 
peal in open Court to the United States Court of Appeals 
for the District of Columbia and the penalty of the bond for 
costs on appeal is hereby fixed at $100, or a deposit of $50 
in lieu thereof, this 25th day of June, 1936. 

JENNINGS BAILEY 
Justice. 


17 Extract From Mandate of the United States 

Court of Appeals 

Filed October 9 1937 

• **##••• 

ON CONSIDERATION WHEREOF, It is now here or¬ 
dered adjudged and decreed by this Court that this cause 
be, and the same hereby is, remanded to the trial court to 
make findings of fact. If upon reconsideration of the evi¬ 
dence for the purpose of making findings of fact it appears 
to the trial court necessary, for a complete determination 
of the case, to take further evidence or to allow amendments 
to the pleadings, leave is granted so to do. The case is re¬ 
manded under the authority of the following: Lawson v. 
United States Mining Co., 207 U. S. 1; Panama Mail S. S. 
Co. v. Vargas, 281 U. S. 670; Tax Commissioners v. Jack- 
son, 283 U. S. 527; Wyant v. Caldwell, 67 F. (2d) 374; Ed¬ 
wards v. Holland Banking Co., 75 F. (2d) 713. Costs to 
be divided, and that the said Plaintiffs recover against the 
said Cary A. Hardee, Receiver, The Commercial National 
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Bank of Washington, Fifty-three Dollars and Seventy 
Cents for one-half their costs herein expended and have 
execution therefor. 

September 20, 1937. 

#***#### 

MONCURE BURKE, 

Clerk of the United States 
Court of Appeals for the 
District of Columbia. 


Memorandum 

JANUARY 28-1938. 

Motion, upon Mandate of Court of Appeals, to set aside 
decree, substitute Cary A. Hardee as defendant, for leave 
to amend Bill of Complaint—filed. 


IS Order Setting Aside Decree , Substituting Cary A. 
Ilardee, as Defendant , Granting Leave to A mend Bill 
and Assigning Case for Hearing. 

Filed March 2 1938 

#*###*#* 

Upon consideration of the mandate of the United States 
Court of Appeals of the District of Columbia and of the 
motion filed herein by plaintiffs on January 27th, 1938, it 
is bv the Court this 2nd dav of March, 1938, 

ADJUDGED, ORDERED and DECREED as follows: 

1. That the decree entered herein on June 25, 1936, be 
and it is hereby vacated and set aside; 

2. That the plaintiffs recover of the defendant the sum 
of $53.70, being one-half of the costs taxed on said man¬ 
date; 

3. That Cary A. Hardee, Receiver of the Commercial Na¬ 
tional Bank of Washington, be and he is hereby substituted 
as defendant in place of Robert C. Baldwin; 

4. That leave be and it is hereby granted to plaintiffs to 
amend the bill of complaint in the manner indicated in said 
motion, and leave is hereby given to plaintiffs and defen¬ 
dant to offer further testimony herein; 
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19 5. That tliis cause be set for hearing at the foot of 

the day assignment for April 8, 1938. 

JEXXIXGS BAILEY 
Justice. 


20 


Amendment to Hitt of Complaint 
Filed March o-1938 


Xow come the plaintiffs, Ilarry K. Boss, II. Glenn Phelps 
and Ben T. Webster, co-partners trading as Boss & Phelps, 
and, with leave of Court first had and obtained, amend their 
bill of complaint herein by adding the following paragraphs 
1(5, 17 and 18, after paragraph 15: 

1(>. Shortly after the filing of the bill on February 18, 
1930, the Receiver declared an additional dividend of U) ( /r 
to all depositors and, on account thereof, plaintiffs were 
given credit for 85.034.29. thus reducing their credit bal¬ 
ance on deposit from 825.111.51 (stated in paragraph 12 of 
the bill) to $20,057.22. according to tin* Receiver's books. 

17. Since the filing of the bill, additional payments have 
been made by plaintiffs io defendant, with the result that 
the entire balance due from plaintiffs to defendant on ac¬ 
count of said original indebtedness of $118,000 has been 
paid, if the set off of $54,090.00 should be allowed as of 
February 2s. 1933. ami plaintiffs are mtitled to a refund of 
overpayments which they were compelled to make to 
21 avoid sale of their collateral, and are entitled to a 
return of all of the notes -still held by the Receiver 
as collateral security for said indebtedness. 

IS. The relationship between plaintiffs and their custom¬ 
ers was always that of debtor and creditor and no effort 
was made by plaintiffs to segregate, hold intact or earmark 
the moneys collected bv them as separaH* trust funds for 
any specific creditors or customers. Each department had 
assets in the form of hills and accounts receivable as well 
as cash in bank and had liabilities in the form of bills and 
accounts payable and as of February 28, 1933. there was 
a net worth in ihe four accounts as follows: 
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Insurance Department, net worth .... $ 4,375.06 

Rent Department, net worth. 1,954.85 

Sales Department, net worth. 56,888.13 


63,218.04 

Collection Department, net deficit .... 13,992.73 


Net worth . $49,225.31 


The sums aggregating $50,343.07 on deposit in said tour 
accounts in the Commercial Xalional Bank as of February 
28, 1933, formed part of tin* assets reflected in said net 
worth of $49,225.31 and belonged to plaintiffs, legally and 
equitably, as more fully set forth in tin* analysis of said 
accounts hereto attached marked “Exhibit A," which is 
prayed to be road as part hereof. 


HARRY K. BOSS 
II. OLE NX PHELPS 
BEX T. WEBSTER 

per H. G. P. 

District of Columbia, .**: 


I do solemnly swear that 1 have read tin* foregoing 
amendments to the bill of complaint by me subscribed as 
oik* of the* plaintiffs and the facts therein stated of my per¬ 
sonal knowledge are Irue and those stated upon in- 
22 formation and belief, I believe to be true. 

H. GLEXX PHELPS 


Subscribed and sworn to before me this 411 i day of March 
1938. 

RUTH L. XEWMAX 

(Seal) .V atari) Public I). ('. 

McKEXXEY, FLAXXERY & (’RAKJIIILL 
by (J. B. CRAIGIIILL 
Attorneys for Plaintiffs. 
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1 i» .1. Tlial lhis cause 1 m- set for lusirin.v: at tin* foot oi 

tin* day assignment for April s. ih.Js. 

J KXN1 X<IS li.ULKY 

.1 list I< I . 
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. ! on ii'ltm lit In lift! "I f </////// a 1 n / 
Filed March •') 1!'.‘N 


Now route ilia p'aintilis. I lurry K. li. ^ *!«• 11 i i i helps 

and lieu T. Webster, co-partners trading a> !*<>>> Phelps, 
and, with ie.uve of < 'ourt first had and obtained. amend their 
hill of com!tin.nt herein i»y adding tin* Io!lowing paraytraptis 
1(>. 17 and IS. after paragraph In: 

1(5. Shortly aflor the lihnv. <0 the hill <»>i hchruary IS, 
tin* Receiver declared an .dditioual dividend •>! !d'< 
to all di potions and. o>i account thereol. piaintiils were 
•jiwn credit for $;>.0:t4.2i>. thus reducin'.*; their credit bal¬ 
ance on deposit I rom s2n.lll.ol (stated m paragraph 12 °! 
the hill) to ^20.07)7,22. according !<• the Receiver s books. 

17. Since the liline.' of the bill. additional payment'- have 
been made by plaintiffs to defendant, with the result that 
the entire balance due front plaintiffs to deteudant on ae 
count of >ai«! original indohjrdness ol SliS.Otio ha- been 
paid, if the set oft* of $7)4,0004>0 should he allowed as of 
February 2S lbbb. and plaintiff are t milled to a refund ol 
overpayments which they were compelled to make to 
21 avoid sale «• t their collate! - . !. and are entitled to a 
return of ail of tin* notes ~• i!I held by the Receiver 
as collateral security for said indebtedness. 

IS. The relationship between plaintiffs and their custom¬ 
ers was always that of debtor and creditor and in* ellorl 
was made b v pi .■ ■ 1 1 1 11 i i s t o scureea t e. no Id i n 1 a et orcurniatk 
the moilevs collected by them us separab* trust tuuds ior 
any specific creditors or customers. Ivu-li department had 
assets in the form of hills and accounts receivable as well 
as cash in hank and had liabilities in the lorm ol bills and 
accounts payable and as of February 2S. 1 there was 
a net worth iti the four accounts as follows: 
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Insurance Department. in** worth .... $ 

I {cut Department, not worth . 1 .dn-ksfj 

Sales Department, ne! worth. o(!,SSS.l.”» 


Oollection Dejiarl tneui. net <i. i 1 <• it .. 


b::,2is.04 

i::.992.7:i 


\et worth . $49,227)..41 

The sums au'ure^atill” $.>d.4-b’!.u7 on deposit in said four 
accounts in the ('onunercial National Dank as of February 
■JS, 1944, 1 onned part oi the assets rellected in said net 
worth of s49.227>.4 1 and belonged t<> plaintiffs, legally and 
equitably. as more fully set forth in the analysis of said 
accounts hereto attached marked "Kxliibit A.*’ which is 
prayed to he read as part hereof. 

HARRY K. DOSS 
Ii. GLKXX Rl IKLRS 
DFX T. \Y FDSTKR 

per II. G. P. 

Distimct or (’oi.r.M iua. sn.- 

1 do solemnly swear that I have read the fore.ifoin.u* 
amendments to the hill of complaint by me subscribed as 
one of the plaintills and the facts therein stated of my per 
sonal knowledge are. 1 rue and liiose stated upon in- 
22 formation and belief, i believe to be true. 

II. GLKXX RH KLRS 

Subscribed and sworn to before me this 411 i day of March 
194S. 

!?l"IDI L. XKW.MAX 

(Seal) Notary Pal/lie/). ('. 

UcKKXXKY. FLAXXKRY X- (’RAIGIIILL 
by G. i>. (’R A Kill ILL 

Attorney$ for Plaintiffs. 
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2.*; Exhibit A 

A mi lysis of Accounts of /toss <P / ‘trips /trial i up to Insur¬ 
ance . /tint. Sales ami Collection !)c part meats as of 
February /</.>.;. 

A Bidauct* Sheet of the lusnranee !)rpartmeat. as of Feb¬ 
ruary 2S. 1933. would show the following: 

ASSETS 


Cash in Commercial National Bank 

Petty Cash Fund 

Bills Receivable 

Accounts Receivable—Assured 

Accounts Receivable—Brokers 


$ 7.158.82 
55.00 
71.17 
6.325.51 
1.370.78 

Total Assets 


$14,981.28 

LIABILITIES 



Accounts Payable—Brokers 

Accounts Pay a b te—Co tn pa n ies 

$ 452.66 

10.153.56 

10.606.22 

Net Worth 


$ 4,375.06 

Net Worth (Including accumulated income and 
Expense) 


4,375.06 


A Balance Sheet of t lie /tent Depart meal. as of February 
28, 1933. would show the following: 


(.'ash: 


ASSETS 


On Ha ml 
Petty Cash 

In Commercial National Bank 
In Riggs National Bank 
In National Metropolitan Bunk 


Amounts Receivable—Landlords 


Total Assets 

LIABILITIES 


Accounts Payable—Landlords 


if 1,044.84 
74.H2 
21,.>12.95 

1 *>a 0 0° 

’527.70 $24,412.79 


1.390.0T 


$25,802.80 


23.848.0J 


Net Worth 

Net Worth Represented by: 

Items Affecting Protit and Loss 
Advances. Etc. due Boss & Phelps 


$ 1,954.85 


$ 2,229.07 
145.91 


Total 

Minns: 

Bad Debts 


$ 2,374.98 
420.13 


1,954.85 
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24 A Balance Sheet of tlie Sales Department, as of 
February 28, 1933, would show the following: 


ASSETS 


Cash: 


On Hand 

In Commercial National Bank 
In Riggs National Rank 

Sales and Settlement Accounts-—]>el>it Balances 
Loan Accounts -Debit Balances 
Salesmen’s Accounts—Debit Balances 
Contracts Receivable 
Notes Receivable 

First Trust Loan Account—Debit Balance 
First Trust Construction Loan Accounts— 
Debit Balance 

Miscellaneous Accounts Receivable 


Total Assets 


LIABILITIES 


Sales Deposits and Settlement Accounts—Credit 
Balances 

Loan Accounts -Credit Balances 
Salesmen's Accounts—Credit Balances 
Accounts Payable to Title Companies 
Miscellaneous Accounts payable 
Deferred Commission—Salesmen (Contingent on 
Future Transactions) 

Net Worth 


Net Worth Represented by: 

I nter-Dcpartmcntal Accounts: 
Collection Department 
General 

Deferred Sales Commission Income 
Deferred Loan Commission Income 
Items Affecting Profit and Loss 

Total 

Minus: 

Bad Debts 


$ 5,700.00 
7,663.63 

2.197.25 $15,560.00 


124.42 

34,541.68 

22,109.80 

2.514.93 

8,745.42 

4,825.00 

3,375.00 

1,039.70 

$92,836.85 


$12,890.60 

1,387.29 

267.07 

390.35 

4,321.54 

16,691.S7 35,948.72 


56,888.13 


$8,504.08 

14,198.04 22,702.12 


5.757.16 

28,398.22 

3,638.99 

$00,496.49 

3,608.36 


56,888.13 


A Balance Shoot of tho (’olleefion Department . as of Feb¬ 
ruary 28. 1933, would show the* following: 

ASSETS 

Cash: 

On Hand $ 2,702.91 

In Commercial National Bank 14,007.63 

In Riggs National Bank 2,608.19 


First Trust Interest Advanced 
Advanced to Builders 
Miscellaneous Accounts Receivable 

Total Assets (Forward) 


$19,318.75 

10,431.22 

4,575.00 

658.79 

$34,983.76 
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LIABILITIES 

Fits* Trust Interest Colkvti'il $10,SSO.(Ot 

Fumls Collected for Investment 13.358.71 

Froceeds of First Trust Construction [.nans. Due 

to Bulkier* 3,335.00 

Miscellaneous Accounts I'avable 10,533.70 48,1)70.40 


si. 


Net Deticit Uopresented kv; 

Amounts Due from Other Departments: 

Sales Department $8,504.ON 

(ieneral 4.070.08 

Items Art'eetino profit ami Loss 


$13,174.70 
si 7.07 


$1JJ9£.7S 


Aits/i'i) to .[minilcil Itill t>l Com/ilaii/l 
Filed Ajnil 14 ilk’Is 


Xow comes llie defendant. (’ary A. Hardee, Ileecivcr oi 
1 lie t'ommercial Xational Hank of Washington. :md in an¬ 
swer lo tin* amended hill of complaint respectfully shows 
a> follows : 

Ki 17 This defendant admits the averments of fact set 
forth in paragraphs Id and 17 of said amended hill of com- 
I >laint. 

IS In answer to paragraph IS defendant states that he 
is advised by counsel that lie is not called upon to answer 
the conclusions of law or fact set forth in said paragraph 
hnt nevertheless he denies the same, and on the contrary 
avers that the relationship between plaintiffs and their cus¬ 
tomers was that of principal and audit and was of a fiduci¬ 
ary nature. As to the averment of fact set forth in said 
paragraph, defendant states that he has no persona! knowl¬ 
edge of the same and can. therefore, neither admit nor deny 
the said averment, ami if the same should he deemed ma¬ 
terial demands strict proof thereof. 

27 \V 11 Fdi F.F( >1?K. having fully answered defendant 

prays: 

That the hill of complaint as amended hy dismissed with 
costs. 

FAKY A. IIARDEK 

Ifrct-ircr , Com men ial Na¬ 
tional Kant; of Washing- 


JlAUliV K. KOSS AND II. UI.KNN 1MI Kl.l'S VS. (WHY A. 11AKOKK. 23 


District of Columbia. >■>•: 

I do solemnly swear that I have read tlie l’orejoinan¬ 
swer to the amended hill of complaint l>y lx* suhseiThed 
and the taels therein stated of my personal knowledge are 
true and those stated upon information and belief. I believe 
to be true. 

(WRY A. IIARDFF 

Iicccirer. Commercial Xu- 
I tonal Until; of Washing¬ 
ton. 


Subscribed and sworn to 
1038. 

(Seal) 


before me this 1>1 day of April. 

J A M IdS li. RolXiH 
Xolatg Pithl'u -. 1). C. 


My Commission Kxpi res 



1, 1*140 


S1IFRLFY. FACST .V WILSON 
1 *»y CIIARLFS F. WILSON 
. 1 1 form i/s for Ifcfrmlatil 

2S (filler .Hell mo Cause as lo Pan ! . II elisler 


Filed Mav 0-103* 


It bavim*' been siiui'csted to the Court that the plainlill, 
Ren T. lobster. died <>U April 4. 100*. it is i»y the Court 
this 0th day of May, 103S, 

ORDKRFI) that this cause abate so far as said Ren T. 
Webster is concerned and thal it proceed! with Harry K. 
Ross ami il. (I lean Phelps, surviving partners trading as 
Ross & Phelps, as parties plaintiff. 

.IFNNINCS RAILFY 

• J list ICC. 


M c morn ml a in 

MAY 0-103S 

Re beanne to amend finding's of fact, 
and conclmled: submitted. Railey, .J. 


!i> •ari i beitnn 
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LIABILITIES 

First Trust Interest Collected $16,880.02 

Funds Collected fur I nvcstmeat 12,238.71 

I’nM-fcds of First Trust Construction Loans. Due 

to Builders 3,325.00 

Miscellaneous Aeeounts I’avable 16,532.76 48,076.40 


Net Dolicit Represented by; 

Amounts Due from Other Departments: 

Sales Department $8,504.08 

Ceneral 4,670.68 

Items Afl’eetiny Frolit and Loss 




$13,1 1 4. < 6 
817.97 




. i us if i i to Amended /id I of ( ' ton/dot nt 

Filed April 14-ilKlS 


Xow comes llie defendant. Cary A. Hardee, Receiver of 
the Commercial Xational Rank of Washington, and in an- 
swer to the amended hill of complaint respectfully shows 
as follows: 

10-17 This defendant admits the averments of fact set 
forth in paragraphs 1(1 and 17 of said amended hill of com¬ 
plaint. 

IS In answer to paragraph IS defendant states that he 
is advised by counsel that he is not called upon to answer 
the conclusions of law or fact set forth in said paragraph 
hut nevertheless he denies the same, and on tile contrary 
avers that the relationship between plaintiffs and their cus¬ 
tomers was that of principal and au - ent and was of a fiduci¬ 
ary nature. As to the averment of fact set forth in said 
paragraph, defendant states that lie has no persona! knowl¬ 
edge of the same and can. therefore, neither admit nor deny 
the said averment, and if the same should he deemed ma¬ 
terial demands strict proof thereof. 

27 WllKRKFORK, having fully answered defendant 
prays: 

That the bill of complaint as amended hv dismissed with 
costs. 

CARY A. HARDEE 
Beenicer . Commercial Na~ 
fional Bank of Washing¬ 
ton. 
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District of Columbia, nn: 

I do solemnly swear that ! have read the foregoing an¬ 
swer to the amended hill of complaint by lie subscribed 
and tlie facts therein stated of my personal knowledge are 
true and those staled upon information and belief, l believe 
to be true. 

CARY A. HARDEE 

Ifeeeirer. (’oiiitticrcial Na- 
/ iou<tl Haul; of Washing¬ 
ton, 


Subscribed and sworn to before me this 1st day of April, 
11)38. 

.)AMES li. DODOE 

(Seal) Sola)/) Pnld'ie. 1). ('. 


My Commission Expires Aug. 1, 11)40 

SHERLEY. FAl’ST & WILSON 
Bv (’I I ARLES F. WILSON 
A/fontrt/s for Defendant 


2S Order Ahutiun Cause Us jo I>rn 7 . Webster 

Filed May D-1D38 

It having been suggested to the Court that the plainlilf, 
Ben T. Webster. died ou April 4. 1D3S. it is by the Court 
this Dth day of May, 1038, 

ORDERED that this cause abate so far as said Ben T. 
Webster is concerned and that it proceed with Harry K. 
Boss and H. (Jlenn Phelps, surviving partners trading as 
Boss & Phelps, as parties plaintiff. 

.JENNINOS BAILEY 

./ Usjiee. 


M eutoru ud u hi 

MAY D-11)38 

Re-hen ring to amend findings of fact, 
and concluded: submitted. Bailey. .J. 


Hearing begun 
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29 Amended Findings of Fact . 

Filed June 22 1938 

The Court finds that the following facts have been duly 
established and proved herein: 

1. Plaintiffs, Harry K. Boss, II. Glenn Phelps and Ben 
T. Webster, general partners trading as “Boss & Phelps,” 
were engaged in the real estate business for many years 
prior to February 28, 1933, having their principal office in 
the District of Columbia, such business including the buy¬ 
ing and selling of real estate and of notes secured on real 
estate, loaning money on notes secured on real estate, col¬ 
lecting such notes and interest thereon, managing real es¬ 
tate and collecting rents therefrom, arranging for insurance 
on real estate and collecting insurance premiums thereon. 
Ben T. Webster died on April 4, 1938. and the surviving 
partners, Harry K. Boss and II. Glenn Phelps, are continu¬ 
ing the partnership business. 

2. For many years prior to February 28, 1933, plaintiffs, 
as such partners, borrowed money, from time to time, for 
use in connection with the various branches of their said 

business, from The Commercial National Bank of 

30 Washington, and, during the same period, kept 
money on deposit with said Bank to their credit in 

their partnership name of “Boss & Phelps.” 

3. On February 28, 1933, when the Bank was declared to 
be insolvent and placed in the hands of a Receiver, Robert 
C. Baldwin, who was succeeded on March 1 , 1937, by Cary 
A. Hardee, Receiver,—plaintiffs had on deposit in the Bank 
to their credit sums aggregating $54,090 in six accounts, 
labeled as follows: 


General Account 

$1,124.86 

Sales Department 

7,663.65 

Rent Department 

22,147.95 

Collection Account 

14,007.65 

Special Account 

1,9S7.07 

Insurance Department 

7.158.82 


$54,090.00 
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Prior to the closing of the Bank, said deposits were subject 
to withdrawal at any time upon checks drawn by “Boss & 
Phelps” and signed by one of the three partners, but no 
other person had any right, to draw checks thereon. Each 
check drawn by Boss & Phelps had printed across one end 
thereof the words “Sales Department,** or a similar label, 
so that the amount of such check, when paid, would be 
charged by the Bank against Ihe account so designated. 

4. On February 2S, 193% plaintiffs were indebted to the 
Bank in the sum of $118,000 on ten short term promissory 
notes signed by the three partners and endorsed “Boss & 
Phelps,*' representing money borrowed by them from the 
Bank. 

5. Pavment of said notes was secured bv numerous sec- 

» • 

ond trust notes aggregating $189.0(H) in principal amount, 
owned by plaintiffs and deposited as collateral with the 
Bank. 

31 6. Such money, as and when borrowed from the 

Bank, was deposited to the credit of plaintiffs’ Gen¬ 
eral Account in the Bank and when any of plaintiffs’ de¬ 
partments needed money, sums were transferred from the 
General Account to the account of such department. The 
funds of the different departments were constantly inter¬ 
mingled. 

7. In connection with the borrowing of said sums from 
the Bank, plaintiffs signed and delivered to the Bank, 
under date of July 6, 1931, a collateral loan agreement, 
wherein plaintiffs authorized the Bank to appropriate and 
apply to the payment of plaintiffs' obligations all moneys 
then or thereafter on deposit to the credit of plaintiffs in 
the Bank. 


8. Within thirty days after the closing of the Bank, plain¬ 
tiffs made a demand upon the Receiver to set-off said de¬ 
posits of $54,090 against plaintiffs’ indebtedness of $118,- 
000, leaving a balance of only $63,910 due from plaintiffs to 
the Receiver. 

9. The Receiver allowed a set-off of the following items: 


General Account $1,124.86 

Special Account 1,9S7.07 

Rent Department Adjustment 635.00 


$3,746.93 
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but refused to set-off the following: 

Collection Account 
Rent Department 
Insurance Department 
Sales Department 


$14,007.65 

21,512.95 

7,158.82 

7,663.65 


$50,343.07 


10. Thereafter the Receiver declared dividends payable 
to all depositors and the dividends on above accounts 
32 were credited by the Receiver on plaintiffs’ indebted¬ 
ness to the Receiver, without prejudice to plaintiffs’ 
claim that they were entitled to have entire $50,343.07 set¬ 
off, as follows: 

Feb. 11, 1934—20% declared Sept. 26, 1933 .... $10,068.60 

Feb. 11, 1934—30% declared Nov. 13, 1933 .... 15,102.91 

Feb. IS, 193(5—10% declared Feb. 18, 1936 .... 5,034.29 

Adjustment . 60.00 


$30,265.80 

Upon crediting this $30,265.80 on the deposits of $50,343.07, 
there was a balance of $20,077.27 to the credit of plaintiffs’ 
deposit accounts, according to the Receiver’s books. 

11. After February, 1933, payments collected on the sec¬ 
ond trust notes held by the Receiver as collateral were cred¬ 
ited by the Receiver upon plaintiffs’ indebtedness, with the 
result that said indebtedness of $118,000 has been overpaid 
and a refund is due to plaintiffs, if the set-off is allowed. 
If the set-off is not allowed, there is now a balance of a 
little less than $30,000, including accruing interest, now 
due from plaintiffs to the Receiver. The exact amount 
varies, due to the accrual of interest, but there is no dis¬ 
pute between the parties with respect to the computations. 
In March, 1938, the collateral notes were returned to plain¬ 
tiffs upon plaintiffs substituting other security therefor 
without prejudice to the rights of the parties. 

12. h/s?trn)tc<‘ I)r part mm /. Plaintiffs had business 
relations with six or seven lire insurance companies and, 
as each policy was written, a report thereof was sent to 
each company. At the end of each month, a check was 
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33 sent to the company for the total net premiums, 
whether or not such premiums had been collected 

from the policyholders, although each company gave plain¬ 
tiffs a credit of sixty days from the time each policy was 
written, within which to pay the net premium to the com¬ 
pany or cancel the policy. If plaintiffs were unable to col¬ 
lect the premium from the policyholder after sixty days, 
the policy was cancelled and the plaintiffs had to stand the 
loss. When insurance was cancelled within sixty days, 
plaintiffs received credit from the companies for the pre¬ 
mium. This Insurance Department account was opened in 
1023 with $1000 of plaintiffs? own money and gradually built 
itself up to where it was self-supporting and carried it¬ 
self. A considerable part of the account was represented 
by commissions which belonged to plaintiffs. The remain¬ 
der plaintiffs owed to the insurance companies. None of 
the insurance companies ever claimed any interest in any 
specific account of plaintiffs. 

13. Rent Department. In the Rent Department account 
plaintiffs deposited rents collected from tenants of prop¬ 
erties belonging to various landlords and also from tenants 
of properties belonging to plaintiffs. Plaintiffs paid out of 
this account for repairs and operating expenses of prop¬ 
erties, keeping their own commissions in the account. In 
many instances, plaintiffs advanced money out of this ac¬ 
count for taxes on property of various landlords when the 
amounts to the credit of such landlords were not adequate 
and the landlords were then indebted to plaintiffs on ac¬ 
count thereof. No landlord ever claimed that lie had any 
interest in any particular bank account of plaintiffs, al¬ 
though apparently the question never came up before the 
closing of the Bank. 

14. Collection Department. In the collection Depart¬ 
ment account, plaintiffs deposited interest collected 

34 monthly on first trust notes belonging to others and, 
from that account, paid such interest semi-annually 

to the owners of the notes, whether or not such interest had 
been collected from the parties liable on such notes. Prior 
to February 2S. 1033, plaintiffs had advanced thousands of 
dollars to customers in that way. No eutomers of this De¬ 
partment ever claimed any specific funds deposited to 
plaintiffs' credit in said Bank. 
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15. Sales Department. In the Sales Department account, 
plaintiffs placed deposits received from purchasers of real 
estate and settlements were made when the sales were com¬ 
pleted. When the purchaser paid the balance, that went 
into this account and plaintiffs disbursed to the seller, re¬ 
serving their commission which remained in the account. 
Usually some part of the commission was paid out of this 
account to the salesman who made the sale. No customer 
of this Department ever claimed any specific fund on de¬ 
posit in said Bank to the credit of plaintiffs. 

16. Prior to the suspension of the Bank, plaintiffs never 
informed any officer of the Bank that any of the money on 
deposit belonged to anybody besides plaintiffs. 

17. After the closing of the Bank and prior to the hear¬ 
ing on May 4, 1936, plaintiffs had paid in full all of their 
customers to whom they were indebted on Februarv 28, 
1933. 

18. Boss & Phelps’ balance sheets of their business activ¬ 
ities as of February 28, 1933, taken from the books in their 

office, show that the four departments in question 
35 had a combined net worth (an excess of assets over 
liabilities) of $49,225.31, and the sums aggregating 
$50,343.07 on deposit in said accounts with said Commer¬ 
cial Bank on that date formed part of the assets reflected 
in said net worth. These balance sheets also show that as 
of February 28, 1933, the amount of money on deposit in 
the Insurance Account in the Commercial Bank was less 
than the amount which Boss & Phelps owed to insurance 
companies; similarly the amount on deposit in the Rent 
Account in the Commercial Bank was less than that owed 
by Boss & Phelps to landlords, and the same is true of the 
Collection and Sales Accounts, but Boss & Phelps had, at 
the same time, cash on deposit in other banks, and bills 
and accounts receivable, which resulted in their combined 
assets exceeding their combined liabilities in said four de¬ 
partments, as above stated. 

19. In connection with their borrowings prior to Feb¬ 
ruary 28, 1933, the Commercial Bank required and plain¬ 
tiffs furnished to the Bank about once a year, financial 
statements showing plaintiffs’ assets and liabilities. On 
these statements, the aggregate of all cash on deposit in 
the six accounts in Commercial Bank and on deposit in 
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other banks was included under one item “Cash in bank”, 
in a lump sum as one of plaintiffs’ “assets”. 

20. Prior to February 28, 1933, plaintiffs had no agree¬ 
ment with any of their customers that any funds would be 
earmarked or segregated as trust funds for them, or that 
any customers would have any lien upon or interest in any 
funds deposited to the credit of plaintiffs in the Commer¬ 
cial Bank or elsewhere. No particular deposit was ever 
earmarked as a trust fund for any particular cus- 
36 tomer. 

21. As of February 28, 1933, Boss & Phelps were 
indebted in various amounts to numerous customers, includ¬ 
ing landlords, insurance companies and noteholders. 

JENNINGS BAILEY, 

Justice. 

We agree to the above 
McKENNEY, FLANNERY & CRAIGHILL 
by G. B. CRAIGHILL 
Attorneys for Plaintiffs. 

SHERLEY, FAUST & WILSON 
by CHARLES F WILSON 
Attorneys for Defendant. 

I adhere to the conclusion of law heretofore stated by me. 

JENNINGS BAILEY, 

Justice. 

Conclusion of Law 
(Filed June 25 1936) 

Plaintiffs’ accounts designated as Sales Department, 
Rent Department, Collection Account and Insurance De¬ 
partment, on deposit in the Commercial National Bank, ag¬ 
gregating $50,343.07, when the Bank was placed in the 
hands of the Receiver on February 28, 1933, were trust ac¬ 
counts and plaintiffs are not entitled to have such deposits 
set-off against plaintiffs’ indebtedness to said Bank. 

Plaintiffs’ bill of complaint should, therefore, be dis¬ 
missed, with costs. 

JENNINGS BAILEY 
Justice. 
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37 Final Decree. 

Filed June 23 1938 

* # # 

This cause having come on for further hearing upon the 
amended pleadings and additional evidence, upon consider¬ 
ation thereof, it is bv the Court this 23rd dav of June, 1938, 

ADJUDGED, ORDERED and DECREED that the 
plaintiff’s bill of complaint, as amended, be and it is hereby 
dismissed, with costs. 

JENNINGS BAILEY 
Justice. 

From the foregoing decree, plaintiffs have noted an ap¬ 
peal in open Court to the United States Court of Appeals 
for the District of Columbia and the penalty of the under¬ 
taking for costs of appeal is hereby fixed at $100, or a de¬ 
posit of $50 cash in lieu thereof, this 23rd day of June, 
193S. 

JENNINGS BAILEY 
Justice. 


J line 


23-1938. 


Memorandum 


$50 deposit in lieu of bond on appeal. 


38 Assignment of Errors. 

Filed Jul 6-1938 

* * * 

The plaintiffs hereby assign the following errors com¬ 
mitted by the Trial Court: 

1. The Court erred in dismissing plaintiffs’ bill; 

2. The Court erred in holding that the funds on deposit 
in the Commercial National Bank to the credit of plaintiffs 
in their Collection, Sales, Rent and Insurance Department 
accounts on February 28, 1933, when the Bank was declared 
insolvent and placed in the hands of a Receiver, were trust 
accounts; 
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3. The Court erred in refusing to enter a judgment de¬ 
claring that the plaint iffs were entitled to the entire set-off 
claimed in the bill as of February 28, 1933; 

4. The Court erred in refusing to order the defendant to 
return to plaintiffs the security held by defendant for plain¬ 
tiffs’ former indebtedness to defendant, it appearing from 

the pleadings and evidence that such indebtedness 

39 had been fully paid prior to the hearing on May 4, 
1936, if the set-off had been allowed as of February 

28, 1933. 

Mc-KENNEY, FLANNERY & CRAIGHTLL 

By G. B. CRAIGHILL 
Attorneys for Plaintiffs. 

Service of a copy of the foregoing assignment of errors 
is acknowledged this 30th day of June, 1938. 

SHERLEY, FAUST & WILSON 

By H B WEAVER 
Attorneys for Defendant. 

40 District Court of the United States for the 

District of Columbia 

Tuesday, July 12, 1938 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey, presiding. 

* * * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiffs by their attor¬ 
neys present to the Court their Statement of Evidence taken 
at the trial of this cause, and pray that the same be signed 
and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 


JENNINGS BAILEY, Justice. 
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41 Designation of Record. 

Filed July 6-1938 

# * * 

The Clerk of the Court is requested, in the preparation 
of the record on appeal in the above entitled cause, to in¬ 
clude therein the following: 

1. Bill of complaint filed by plaintiffs; 

2. Rule to show cause issued February 18, 1936; 

3. Defendant’s answer to bill and to rule; 

4. Plaintiffs’ reply to defendant’s answer; 

5. Memorandum of hearing before Mr. Justice Bailey on 
May 4, 1936; 

6. Opinion filed by Mr. Justice Bailey on June 9, 1936; 

7. Memorandum-Findings of Fact and Conclusion of 
Law filed June 25, 1936. (Do not set out Findings or Con¬ 
clusion in extenso); 

8. Final decree dismissing bill, entered June 25, 1936; 

9. Memorandum-Notation of appeal on June 25, 1936; 

10. Extract from Mandate of United States Court of 
Appeals for District of Columbia in Case No. 6849 in that 
Court, filed herein October 9, 1937, remanding case to trial 
court to make findings of fact, with leave to allow amend¬ 
ment of pleadings and to take further evidence; 

42 11. Memorandum-Motion to set aside decree of 
June 25, 1936; and for leave to amend bill; 

12. Order, entered March 2, 1938, setting aside decree of 
June 25, 1936; substituting Cary A. Hardee, Receiver, as 
defendant in place of Robert C. Baldwin, Receiver; grant¬ 
ing leave to plaintiffs to amend bill; and setting case for 
hearing; 

13. Amendment to plaintiffs’ bill of complaint, with Ex¬ 
hibit A thereto attached; 

14. Answer of defendant, Hardee, to plaintiffs’ amended 
bill; 

15. Order abating cause as to Ben T. Webster, who died 
on April 4, 1938; 

16. Memorandum of hearing before Mr. Justice Bailey 
on May 9,1938; 

17. Amended Findings of Fact and Conclusion of Law 
filed June 22, 1938, and insert in extenso Conclusion of Law 
therein mentioned, filed herein June 25, 1936; 
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18. Final Decree entered June 23, 1938; 

19. Notation of appeal and order fixing bond on appeal; 

20. Memorandum of deposit of $50 in lieu of bond on ap¬ 
peal; 

21. Assignment of Errors; 

22. Statement of evidence at hearing on May 6, 1936, and 
additional evidence at hearing on May 9,1938; 

23. This designation. 

McKENNEY, FLANNERY & CRAIGHILL 

By G. B. CRAIGHILL 
Attorneys for Plaintiffs. 

Service of a copy of the foregoing designation of record 
is acknowledged this 30th day of June, 1938. 

SHERLEY, FAUST & WILSON 

By H B WEAVER 

Attorneys for Defendant. 

43 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 42, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 60703 in Equity, 
wherein Harry K. Boss, H. Glenn Phleps, and Ben T. 
Webster, co-partners Trading as Boss & Phelps, are Plain¬ 
tiffs, and Robert C. Baldwin, Receiver, The Commercial 
National Bank of Washington, is Defendant, as the same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st day of September, 1938. 

C E STEWART, 

Clerk. 


(Seal) 
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44 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Sep 6-1938 Joseph W. 
Stewart, Clerk 

In the District Court of the United States for the 
District of Columbia 

Equity No. 60,703 

Harry K. Boss and H. Glenn Phelps, surviving partners 
trading as Boss & Phelps, Plaintiffs, 

vs. 

Cary A. Hardee, Receiver, Commercial National Bank, 

Defendant. 


Messrs. Sherley, Faust & Wilson, 

Attorneys for Defendant, 

730-15th Street, N. W., 

Washington, D. C. 

Gentlemen: 

We hand you herewith a copy of the proposed statement 
of evidence in the above case, which we will submit to the 
Court, (Mr. Justice Bailey, if available) for settlement 
and approval on August 4th, 1938, at 10 a. m., unless we 
agree upon an earlier date. 

McKENNEY, FLANNERY & CRAIGHILL 

By G. B. CRAIGHILL 

Attorneys for Plaintiffs 

Service of a copy of the foregoing notice and proposed 
statement of evidence is acknowledged this 7th dav of July, 
1938. 

SHERLEY, FAUST & WILSON 

By CHARLES F. WILSON 
Attorneys for Defendant 
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45 In the District Court of the United States for 

the District of Columbia 

Equity No. 60,703 

Harry K. Boss and H. Glenn Phelps, surviving partners 
trading as Boss & Phelps, Plaintiffs, 

vs. 

Cary A. Hardee, Receiver, Commercial National Bank, 

Defendant. 


Statement of Evidence 

At the hearing of the above entitled cause beginning on 
Monday, May 4, 1936, before Mr. Justice Jennings Bailey, 
the following proceedings were had and the following evi¬ 
dence was offered and given: 

E. Glenn Phelps, called as a witness for the plaintiffs, 
testified that he had been engaged in the real estate busi¬ 
ness for thirty-five years; that he was a member of the 
firm of Boss & Phelps, consisting of Harry K. Boss, Ben 
T. Webster and H. Glenn Phelps, the plaintiffs herein, and 
there were no other partners; that they formed a corpo¬ 
ration in 1907, but it was dissolved in 1920, when the part¬ 
nership was formed; that plaintiffs had been doing busi¬ 
ness with the Commercial National Bank since they started 
in business in 1907; that thev borrowed monev from the 
Bank for the conduct of their business, usually putting up 
collateral as securitv for the monev borrowed on short 
46 term notes, which were signed by the three members 
of the firm and endorsed in the firm name; that he 
identified a note, which was offered and received in evi¬ 
dence marked Plaintiffs’ Exhibit No. 1, dated January 23, 
1933, signed by the three members of the firm and endorsed 
“Boss & Phelps” in witness’ handwriting, for $8,250 pay¬ 
able ninety days after date to the order of The Commercial 
National Bank, bearing interest at 6% per annum, and that 
note was typical of the notes, aggregating $118,000, which 
plaintiff had in the Bank on February 28, 1933, as shown 
in the pleadings. 

Said witness thereupon identified and there was offered 
and received in evidence, marked Plaintiffs’ Exhibit No. 2, 
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a collateral loan agreement, dated .July 6, 1931, which was 
signed by plaintiffs at the request of the Bank giving the 
Bank authority to apply any money which plaintiffs had 
on deposit in the Bank to the payment of any indebtedness 
owing by plaintiffs to the Bank. Said agreement, which was 
signed “Boss & Phelps by H. Glenn Phelps’’ provided: 

“the undersigned, in consideration of certain loans, dis¬ 
counts, and other financial accommodations heretofore 
given or that mav be hereafter given to undersigned by 
THE COMMERCIAL NATIONAL BANK, of Washing¬ 
ton, D. 0., and for value received, has deposited with THE 
COMMERCIAL NATIONAL BANK, as collateral to se¬ 
cure the full and prompt payment of said loans, discounts 
and other financial accommodations, the following collat¬ 
eral, which the undersigned has the right to pledge, hy¬ 
pothecate, transfer, sell or use, to wit: All notes now or 
hereafter deposited with The Commercial Bank for credit 
of our account.” 

****##### 

“The undersigned herebv authorizes and empowers 
THE COMMERCIAL NATIONAL BANK, of Washing¬ 
ton, D. C., its successors or assigns, at their option, to, at 
any time, appropriate and apply to payment of above re¬ 
ferred to direct or contingent obligations or liabilities of 
undersigned, whether now existing or hereafter arising, 
any and all moneys, now or hereafter, in hands of said 
holder, on deposit or otherwise to credit of, or belonging 
to, undersigned, whether the said obligations and liabilities 
are due or not due.” 

47 Said witness further testified that during the pe¬ 
riod from 1920 to February 28, 1933, plaintiffs usu¬ 
ally owed the Bank money and, at the same time, kept a de¬ 
posit in the Bank; that depositors were expected to keep a 
“compensating balance” of twenty per cent of the amount 
borrowed as a minimum to compensate the Bank for the 
loan; that when plaintiffs borrowed money from the Bank, 
it was credited to plaintiffs’ general account; that plain¬ 
tiffs had six accounts in the Bank and if the aggregate of 
the six accounts fell below twenty per cent of the amount 
borrowed, plaintiffs would hear from the Bank’s officers, 
who made no distinction between the different accounts in 
their dealings with plaintiffs. 
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Said witness further testified that the six accounts were 
labeled “Insurance Department,” “Rent Department,” 
“Sales Department,” “General Account,” “Special Ac¬ 
count” and “Collection Account,” and he identified and 
there were offered and received in evidence six forms of 
blank checks, marked Plaintiffs ’ Exhibit Nos. 3-a, 3-b, 3-c, 
3-d, 3-e and 3-f, Commercial National Bank checks, with the 
firm name “Boss & Phelps” printed on the bottom of each 
check, followed by the word “by” and a blank line for the 
signature of one of the three members of the firm who were 
the only persons authorized to sign them, and across the 
end of each check was printed in red ink the words “Rent 
Department,” or “Special Account,” or “General Ac¬ 
count” or “Collection Account,” or “Sales Department,” 
or “Insurance Department” and they were typical of the 
checks used in drawing on those accounts, that system hav¬ 
ing been started twelve or fifteen years ago. 

Said witness further testified that the notes given by 
plaintiffs to the Bank were short term notes, not more than 
ninety days, and when they came due, in some instances 
they were paid in full and in some instances curtailed and 
new notes given; that they were paid by checks, sometimes 
bv checks drawn on the general account, sometimes bv 
checks drawn on the sales account, and the witness exhibited 
a memorandum of twenty-eight instances in 1923 and 1924, 
when such notes were paid by checks drawn on the Sales 
Department account; that when plaintiffs borrowed money 
from the Bank, it was credited to the General Ac- 
48 count and transferred from the General Account if 
one of the other Departments needed money; that 
when notes were paid from the Sales Department, such De¬ 
partment might be replenished later when the General Ac¬ 
count had funds to do it; “it was all one business trans¬ 
acted under one head with separate departments, those de¬ 
partments intermingling constantly.” 

Insurance Department. Said witness testified that during 
the period from 1920 to February 28, 1933, plaintiffs had 
dealings with six or seven fire insurance companies; when 
insurance was written, a report was sent through the local 
fire underwriters of each policy as it was written; at the 
end of each month, monthly statements went forward to 
the insurance companies with plaintiffs’ checks for the net 
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premiums, although the companies gave plaintiffs sixty 
days from the time the policies were written, within which 
to pay, and credit was given to plaintiffs where they had 
returned the premium to the assured and for plaintiffs’ 
commission on writing the business; 

“Q. In that connection, suppose you had cases where 
you have not collected from the policy holder; what do 
you do? A. Paid the company. 

Q. You had to pay the company anyhow? A. Absolutely. 
In many, many instances we did. 

Q. If you had not collected from the policy holder? A. 
It did not make any difference. The Company had no in¬ 
terest in that whatever. Our dealings were with the in¬ 
sured. We had to pay the premium, and if the insured 
were not able to pay it and we were not able to collect it, 
we had to stand the loss;” 

that plaintiffs started this Insurance Department account 
in 1923 with $1000 of their own money and it gradually in¬ 
creased by commissions, and so forth, until “it gradually 
got itself up to where it was self-supporting” and carried 
itself; that a considerable part of that account was repre¬ 
sented by commission which belonged to plaintiffs without 
any question; that witness recently communicated with 
some of the insurance companies to check on their attitude 
and none of the insurance companies have ever claimed 
any interest in any specific bank account of plaintiffs. 
Whereupon there was identified, offered and received in 
evidence, marked Plaintiffs’ Exhibit No. 4, a letter dated 
April 14,1936, addressed by W. E. Louther, General 
49 Counsel of the Imperial Insurance Company, ad¬ 
dressed to witness, saying: 

“Replying to your letter of April 9th. We are unable 
to locate a copy of our Agency Agreement if there was one 
with you. However, in the circumstances of our case you 
may take it to be our position that we have no claim against 
the bank in which you deposited premiums collected from 
assureds whose policies were placed with this company. 

“We have relied upon receiving remittances from you 
and do look solely to you for the payment of all premiums 
due.” 

There was also identified, offered and received in evi¬ 
dence, marked Plaintiff’s Exhibit No. 5, a photostat of an 
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4 ‘agent’s acknowledgment”, signed by plaintiffs ad¬ 
dressed, under date of October 15, 1929, to the Common¬ 
wealth Insurance Company of New York, providing that 
plaintiffs should have sixty days within which to make re¬ 
mittances covering premiums after deducting commissions. 

Rent Department —Said witness further testified that in 
the account labeled “Rent Department”, plaintiffs depos¬ 
ited moneys collected for rent belonging to landlords and 
also on properties belonging to plaintiffs; that out of said 
account, plaintiffs paid for repairs and operating expenses 
on the properties; that plaintiffs’ commissions were kept 
in this account and many times plaintiff advanced money 
for property owners out of this account to pay taxes; in 
other words, they frequently paid taxes for landlords in 
order to save penalties when plaintiffs had not collected 
enough rent and did not have an adequate balance to pay 
such taxes; that plaintiffs never had a landlord claim that 
he had an interest in any particular bank account of plain¬ 
tiffs. 

Collection Department . In the Collection Department 
account, plaintiffs deposited first trust interest and prin¬ 
cipal, some second trust notes, monthly payment notes col¬ 
lected for others, but it was principally first trust interest 
payable monthly; mostly it was collected with the second 
trust payment; the property owner would pay his monthly 
payment, one payment, covering interest and principal on 
his first trust and interest and principal on his second trust; 
the first trust interest was set aside to meet the interest— 

-as it became due semi-annually, and that in- 

50 terest was distributed semi-annually to the note¬ 
holders; prior to the closing of the Bank, the semi¬ 
annual interest went out of our office the day before it was 
due so that the noteholder would have his full six months’ 
interest in hand the day on which it became due, whether it 
had been paid to plaintiffs or not; in a great many instances 
it had not been paid in full to plaintiffs; plaintiffs advanced 
thousands of dollars in that way; it was the general prac¬ 
tice to do that always; “we always did it”; when the Bank 
closed, plaintiffs had paid clients more money than they had 
collected for clients so that there was an actual deficit in 
the Collection Department as well as in the Sales Depart¬ 
ment, as shown by the report of the William Clabaugh Com- 
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puny, certified public accountants, making an analysis of 
plaintiffs’ accounts as of February 28, 1933, such report 
being examined by witness on the witness stand and ten¬ 
dered to counsel for defendant. 

Sales Department. The account labeled “Sales Depart¬ 
ment” covered deposits received from purchasers of real 
estate and settlements when the sale was completed, the 
balance of the purchase money went into that account and 
was disbursed to the seller, plaintiffs reserving their com¬ 
mission which remained in the account, some portion of the 
commission being paid from that account to the salesman 
who made the sale: that as of the date of the closing of the 
Bank, the receipts in that account for customers were less 
than the amounts paid out of that account to customers as 
of that date. 

Said witness further testified that prior to the closing of 
the Bank on February 28, 1933, no notice whatsoever was 
given by plaintiffs to any officer of the Bank that any one 
other than plaintiffs owned or had any interest in any of 
these deposits and none of plaintiffs’ customers, landlords, 
insurance companies, and so forth, ever claimed any specific 
funds or any lien on these funds that were deposited to 
plaintiff’s credit in said Bank. 

Upon cross-examination, said witness, H. Glenn Phelps, 
testified that the rule between plaintiffs and each insurance 
company meant that plaintiffs had to remit within sixty 
days or they could cancel the policy; that if they had a 
regular customer and he did not pay the premium within 
sixty days, plaintiffs advanced it for him; plaintiffs had to 
settle with the company within sixty days. 

51 “Q. In other words, after a customer of yours had 

paid to you an insurance premium which belonged to 
the company you would have to remit that within sixty days 
after taking out your commission? 

********* 

“A. Yes, sir, sixty days after the policy is written. 

Q. Yet, you could advance it or you had to cancel the 
policy. A. We had to cancel the policy.” 

that it was the custom when interest was due and it was 
not paid on a certain date, plaintiffs advanced it; that prior 



HARRY K. BOSS AND H. GLENN PHELPS VS. CARY A. HARDEE. 41 


to suspension of the Bank, plaintiffs had never informed 
any officer of the Bank that any of this money belonged to 
anybody besides Boss & Phelps; that after suspension of 
the Bank, witness did not advise Mr. Baldwin, defendant- 
Reeeiver, that plaintiffs had reimbursed all of their custo¬ 
mers in this account; that he had a conversation with Mr. 
Baldwin when he was prepared to pay the first dividend 
and so notified witness; that witness asked Mr. Baldwin 
how it was that he was willing to pay the dividend to plain¬ 
tiffs now when he had previously said that it was not plain¬ 
tiffs’ money; that Mr. Baldwin stated that since plaintiffs 
had reimbursed these creditors of plaintiffs, it was now 
plaintiffs’ money; that when the first dividend was paid, 
plaintiffs had not reimbursed all of their creditors; “I do 
not recall when that first dividend was paid, but I do not 
think we had paid most of them (creditors)”; 

“Q. Which one was it—I forgot—of these accounts that 
you had paid more to your customers than you had col¬ 
lected? Isn’t it both rent and sales? A. There are two 
accounts, I think—the sales account, I believe, and the col¬ 
lection account. 

“Q. Yes. So the time the first dividend was paid you had 
not paid back to your customers all the money that was 
coming to them in these two accounts? A. I do not say 
those two accounts but the whole indebtedness. 

“Q. Yes, the whole indebtedness? A. Yes. 

“Q. That money, $54,000, in the bank you had not paid? 
A. We had not paid that all back at the time the first divi¬ 
dend was paid.” 

that the pencil memorandum showing payments, from Sales 
Department account, of notes due the Bank from 
52 October, 1923, through November, 1924, does not 
show a note dated after 1924; “they just picked off 
certain times”, the memorandum relates to notes paid be¬ 
fore 1924. 

On redirect examination, said witness testified: 

“Q. Mr. Phelps, Mr. Wilson just asked you whether, 
when this first dividend was paid which, according to the 
record, was September, 1933, and another one in Novem¬ 
ber, 1933, you said that you had not paid all of your credi- 
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tors, but isn’t it so that, while that is true, wouldn’t it be 
perfectly possible, and wasn’t it a fact, that out of your 
sales department, while you had paid your customers more 
than you owed them in the aggregate, that you might still 
owe some customers some money but you overpaid another 
customer? Isn’t that the way that came about? In other 
words, you may have paid some of them everything, or you 
paid all your customers what you owed them out of the 
sales department, but you had not paid in the aggregate, 
taking all six accounts together, all of vour creditors? A. 
Yes. ^ 

“Q. And that is what you meant? A. That is what I 
mean, yes.” 

On re-cross examination, said witness testified: 

“Q. Let me ask you this: the reason no customer has 
claimed any specific account is because you have reimbursed 
them, haven’t you? A. We have now.” 

Thereupon, Henry Oxenburg, a witness produced on be¬ 
half of plaintiffs, testified that he owned quite a little real 
estate in the District of Columbia and plaintiffs had charge 
of the collection of rents on most of it, the rental aggregat¬ 
ing about $1,200 or $1,300 per month; that he has been going 
business with plaintiffs for the past ten years and they still 
handle his property; that the plaintiffs paid janitors, elec¬ 
tric and gas bills and for part of repairs, but witness paid 
for taxes and some repairs; his property included apart¬ 
ments and stores; that plaintiffs sent witness checks every 
month, but witness paid no attention to what bank plaintiffs 
kept their deposit in and witness never made any claim to 
any particular bank account of jfiaintiffs ; that he looked to 
plaintiffs as owing him monev and he held them responsi¬ 
ble. 

Upon cross-examination, the witness testified that plain¬ 
tiffs collected his rents, took out expenses for running it 
and remitted balance to him. 

53 Thereupon, E. P. Taylor and Francis L. Neubeck, 
witnesses produced by plaintiffs, gave testimony 
similar to that of Henry Oxenburg, that plaintiffs handled 
their property; that they never claimed any interest in nor 
lien upon their bank account, but always looked to and re¬ 
lied upon plaintiffs’ credit. 
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Upon cross-examination of Taylor, he testified that the 
question never came up in any of his dealings with plain¬ 
tiffs prior to the closing of the Bank; that plaintiffs just 
collected the rent, took out their commission and remitted 
the balance. 

Thereupon defendant, Robert C. Baldwin, testified on his 
own behalf, that since February, 1933, he had been Receiver 
of the Commercial National Bank: that his relations with 
plaintiffs had been extremely pleasant and harmonious and 
this was the first time he had to disagree with anything Mr. 
Phelps said; that Mr. Phelps may have forgotten, but wit¬ 
ness’ memory -was very clear that before the delivery of the 
dividend cheek, Mr. Phelps asserted that the off-set should 
have been made because they had paid the beneficial owners 
in those accounts after the suspension of the Bank; Mr. 
Phelps asserted that the money represented in those ac¬ 
counts now belonged to Boss & Phelps; secondly, they were 
entitled to an offset; that witness’ memory was very fresh 
on it because he wrote a letter to the Comptroller of the 
Currency and got their instructions on how to proceed in the 
matter shortly before these dividend checks were mailed; 
Mr. Phelps indorsed the dividend checks and they were 
credited to the indebtedness of Boss & Phelps; that a great 
many of the assets of the Bank were pledged to the Recon¬ 
struction Finance Corporation to secure bills payable prior 
to the suspension of the Bank; that when plaintiffs asked 
for an offset, witness made it himself, subject to approval 
of the Comptroller of the Currency, but the Comptroller 
overruled witness; that Mr. Pimper can give the figures, 
but witness understands that if plaintiffs’ claim is estab¬ 
lished, the claims would approximately offset each other; 
in other words, “we owe you if we are wrong; if we are 
right, you owe us something like $18,000.” 

On cross-examination, witness testified that he had noth¬ 
ing to do with the Commercial National Bank prior to Feb¬ 
ruary 28, 1933. 

Thereupon, Fred W. Pimper, a witness produced by de¬ 
fendant, testified that he was, at the time of the trial 
54 and also prior to the Bank’s suspension, in charge of 
the notes; that he was never in the bookkeeping de¬ 
partment, but knew plaintiffs’ accounts; that none of the 
loans to plaintiffs was credited to any account except plain- 
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tiffs’ general account; that according to the Bank’s books 
and the theory of defendant, only one note remained un¬ 
paid and plaintiffs owed the defendant, at the time of the 
trial, $18,601.06 on principal and $8,672.29 interest, a total 
of about $27,000. 

Thereupon, the case was argued by counsel for the re¬ 
spective parties and memoranda of authorities were sub¬ 
mitted to the presiding Judge, who took the case under 
advisement. 

Thereafter, on June 25, 1936, the Court entered a 

55 decree dismissing plaintiffs’ bill, an appeal was per¬ 
fected to the United States Court of Appeals for the 

District of Columbia, which Court, by its mandate filed 
herein on October 9, 1937, remanded the case to the trial 
court to make findings of fact, with leave to permit amend¬ 
ments to pleadings and to take further evidence. By order 
entered herein on March 2,1938, pursuant to said mandate, 
said decree of June 25, 1936, was set aside, thereafter the 
pleadings were amended and the cause came on for further 
hearing before Mr. Justice Bailey, the same counsel ap¬ 
pearing for the respective parties, on May 9, 1938. 

Thereupon, H. Glenn Phelps, one of the plaintiffs, called 
as a witness for the plaintiffs, testified that Ben T. Webster 
died on April 4, 1938, and the two surviving partners arc 
continuing the partnership business; that plaintiffs made an 
arrangement with the Receiver whereby the money col¬ 
lected on the second trust notes on deposit with the Re¬ 
ceiver as collateral, was deposited with the American Secur¬ 
ity and Trust Company in a joint account in the name of 
plaintiffs and Receiver subject to withdrawal on checks 
signed by both parties; that according to the Receiver’s 
books, if the set off was not allowed, the amount due from 
plaintiffs to the Receiver was $18,573.28, but accruing in¬ 
terest brought it up to about $29,500.00; that when said 
joint bank account reached about $34,000.00, such bank ac¬ 
count was substituted as collateral in place of the second 
trust notes, which were returned to plaintiffs; that if the 
set off is allowed, plaintiffs’ entire debt has been paid and 
a refund will be due plaintiffs from said joint bank account. 
(It was thereupon stipulated bv counsel that there was no 
dispute between the parties concerning the arithmeti- 

56 cal computations). 
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Said Phelps further testified that up to the clos¬ 
ing of the Bank on February 28, 1933, plaintiffs had no 
agreement with their customers that plaintiffs would keep 
any funds segregated or earmarked as trust funds, or that 
any of their customers would have any lien upon or interest 
in any of the funds deposited to the credit of plaintiffs in 
the Commercial Bank or elsewhere; that plaintiffs also had 
money on deposit with Riggs National Bank prior to Febru¬ 
ary 28, 1933. 

Said Phelps testified that at least once a year, the officers 
of the Commercial National Bank called on plaintiffs for 
financial statements of their assets and liabilities, when they 
borrowed money from the Bank. Phelps then identified and 
plaintiffs offered and the Court received in evidence such a 
financial statement furnished by plaintiffs to the officers of 
the Bank under date of August 31,1925, reading as follows: 

“Statement of (FIRM) 

Boss & Phelps, 1417 K Street, N. W.. Washington, D. C. 

The Commercial National Bank, Washington, D. C. 

For the purpose of procuring and establishing credit from 
time to time with you for negotiable paper, claims or 
demands against the undersigned, or otherwise, we fur¬ 
nish the following as being a true and correct state¬ 
ment of our financial condition on the 31st dav of 
August, 1925, and agree that in case any change oc¬ 
curs that materially reduces our ability to pay all 
claims and demands against us, or materially increases 
our liabilities or decreases our assets, we will notifv 
you in writing without delay. 

In consideration of vour granting us any credit or ex¬ 
tending credit to others on our endorsement, we agree 
that in case of the commission by us of an act of Bank¬ 
ruptcy as defined by the National Bankruptcy Act, or 
in the event of it appearing at any time that any of the 
following representations are untrue or in the case of 
the occurrence of such change as aforesaid, or of our 
failure to notify you in writing of such change as above 
agreed, all and any of our promissory notes or other 
claims or demands held by you against us, or negotiable 
instruments endorsed by us, and which may not be 
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57 due at said time shall at your option become im¬ 
mediately due and payable without demand or notice. 

We further agree that the exercise of, or omission to 
exercise above option in any instance shall not waive 
or affect any other or subsequent right to exercise the 
same. 

In Schedule below write the word ‘NONE’ where no amount 

is to appear. 

ASSETS LIABILITIES 


CASH—On Hand, and in 
Bank 58,221.78 

BILLS RECEIVABLE, 

(Good): 312,628.14 

From Customers 
From Members of Firm 

ACCOUNTS RECEIV¬ 
ABLE, (Good): 74,931.96 

From Customers 

MERCHANDISE, valued 
at: Cost 
at: Market 
Finished 
Unfinished 
Raw Material 

REAL ESTATE, valued 

at: Cost 760,332.46 

at: Market 

(Sec description on op¬ 
posite side) 

ANY OTHER ASSETS 
(List in detail Office 


Furniture & Fixtures 13,762.11 

Ford Coupe 440.00 

Ford Touring Car 425.00 

Building Equipment 717.00 


NOTES PAYABLE: 

For Mdse, purchased 
For Money Borrowed 
from Banks Trust 
payable 

For Money Borrowed 
from Others 
As Endorser on Any 
Notes 

ACCOUNTS PAYABLE: 165,926.56 

MORTGAGES ON REAL 

ESTATE 368,892.36 

(See description on op¬ 
posite side) 

CHATTEL TRUSTS 
(List in detail) 

ANY OTHER LIABILI¬ 
TIES (List in detail) 
Depreciation on Fixtures 688.10 

NET WORTH 608,573.69, 


30,000.00 

47,377.74 


Total 1,221,458.45 Total 612,884.76” 

Similar financial statements furnished by plaintiffs to 
the Commercial National Bank under date of September 
30, 1926, and May 9, 1930, were also identified by Phelps, 
offered by plaintiffs and received in evidence by the Court. 

With reference to Phelps’ testimony at the former 
58 trial that plaintiffs always advanced interest to their 
clients when it came due them semi-annually, whether 
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or not it had been collected from the makers of the notes, 
Phelps testified that money collected in due course of busi¬ 
ness was deposited in their collection account in the Bank, 
but was not earmarked and when plaintiffs, deposits were 
not sufficient to pay money owed various customers, ifiain- 
tiffs borrowed money from the Bank from time to time as 
they needed funds in the conduct of their business; in con¬ 
nection with their general real estate business, plaintiffs 
were collecting money from all sources and borrowing 
money from the Bank; those moneys were put in these six 
different accounts and when it was necessary to build up one 
bank account, they would build it up from another bank ac¬ 
count; those accounts were intermingled and no particular 
deposit was earmarked as a trust fund for any particular 
customer and witness never told any of the Bank officials 
that any deposit was earmarked; while he has been testify¬ 
ing particularly about the collection department, the same 
thing was true about the rent, insurance and sales depart¬ 
ments; the only reason they were separated that way was 
to promote simplicity of bookkeeping in plaintiffs’ own 
office; they were what might be called labels on the differ¬ 
ent accounts; in the sales department, in addition to sales 
they handled other matters, such as loans to builders, be¬ 
fore they organized a separate mortgage company. 

On cross-examination, Phelps testified that he was in the 
general real estate business; that he collected insurance 
premiums and deposited them in bank in the account marked 
“Insurance Department”; when he made a sale, received 
a deposit or the proceeds of the sale of a house belonging to 
a customer, he put it in the sales department, would take 
out his commission and remit the balance to the owner; 

that the same thing applied to the insurance depart- 
59 ment, he collected the premium and deposited it in 
the insurance account, would take out his commission 
and remit the balance to the insurance company; that the 
same procedure was followed in the sales department and 
collection department; that plaintiffs did some speculative 
building and borrowed money partly for that purpose; that 
“in our insurance department, for example, we carry our 
accounts receivable in that particular department, averag¬ 
ing about $10,000 right straight through every month of the 
year in premiums not collected. Now that takes some 
money, you know, to handle that, because we have to settle 
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with the insurance company” within 60 days, or cancel the 
policy; “We advance the premium if it has not been col¬ 
lected within 60 days, yes. If we have cancelled the policy 
later, we have to stand the loss of premium.” The four ac¬ 
counts above described were in existence on the day the 
Bank went into insolvency and were composed of money, 
partially at least, of which he has just testified. 

On redirect examination, Phelps testified that in saying 
that he would “take out” his commission, he did not mean 
that he would draw checks to himself lor the commission, 
but meant that he “retained” the commission in the ac¬ 
count and that was really plaintiffs’ money; that they 
started the insurance department with $1,000 of their own 
money and built it up by means of commissions left in that 
account until it amounted to several thousand dollars and 
that money did not belong to anybody but plaintiffs ac¬ 
cording to witness’ understanding. 

Thereupon, counsel for defendant asked the following 
questions and the witness replied as follows: 

“Q. The money in that account belonged to the insur¬ 
ance company up until the time you remitted it to 
60 them? A. We owed it to the insurance company.” 

Upon further redirect examination, Phelps testified that 
he did not see how it was possible to say what money be¬ 
longed to plaintiffs or to somebody else; that according to 
his understanding, plaintiff’s relationship to their custom¬ 
ers was debtor and creditor, but, upon objection by counsel 
for defendant, the Court ruled that the witness’ understand¬ 
ing of the relationship was not competent. 

Thereupon, Raymond M. Florance, a witness called by 
plaintiffs, testified that he was a certified public accountant 
associated with the firm of William Ciabaugh & Company; 
that he has been in public practice about 19 years, certified 
about 16 years; that his firm has been auditing plaintiffs’ 
records for about 16 years and witness has been doing the 
work personally for 10 or 12 years; that he has made an 
analysis of plaintiffs’ sales, collection, rent and insurance 
department accounts and, in his opinion, Exhibit A attached 
to the amendment filed in March, 193S, to plaintiffs’ bill, 
truly reflects the state of those accounts and balance sheets 
as of February 28, 1933; that he has been going over plain¬ 
tiffs ’ books and records each year, sometimes more fre- 
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quently; has had conferences with plaintiffs’ bookkeepers 
and, as consultant accountant, has instructed them how to 
keep their books; that in doing that work, he has not found 
anything indicating that any customers of Boss & Phelps 
ever claimed any lien or interest in any particular funds on 
deposit with the Commercial National Bank to the credit 
of Boss & Phelps; that having four different labels on the 
accounts was purely an accounting feature to facilitate ac¬ 
counting, distributing work, drawing checks, reconciling 
bank accounts among a number of bookkeepers rather than 
have one bookkeeper charged with the duty of doing 
61 all the work for all the departments, and to make 
each department account self-balancing and show its 
own assets, liabilities and net worth. 

Florance further testified that on said Exhibit A, the 
totals are as carried on the plaintiffs’ books as to assets, 
liabilities and net worth; that in the collection department, 
there was a deficit of $13,992.73, that is, an excess in that 
department of liabilities over assets, the deficit meaning 
that money had been advanced by the collection depart¬ 
ment to other departments, such as the sales department 
and the general department; that in the sales department, 
the item “Loan Accounts, Debit Balances $34,541.68”, rep¬ 
resents the main advances on construction loans to builders 
from the loan department which was carried in the sales 
department at that time; plaintiffs had made commitments 
on first mortgage notes which had not been sold to custo¬ 
mers by the loan department and therefore plaintiffs would 
advance money from time to time as the building reached 
certain phases of construction, charging that to this ac¬ 
count, then when the first mortgage notes were sold, they 
were credited to the builders. So this item represents prin¬ 
cipally advances to builders. 

Florance testified that he heard Phelps’ testimony in re¬ 
gard to the collection department and it agreed with his 
understanding of the records; that it was plaintiffs’ policy 
to advance interest to the noteholders whether or not such 
interest had been collected from the makers of the notes, 
and plaintiffs would remit to the insurance companies 
whether or not the premiums had been collected from the 
policyholders; that this is borne out by the fact that they 
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carried large amounts of accounts receivable in their insur¬ 
ance department. 

The Court sustained objections to the following ques¬ 
tions asked by counsel for plaintiffs and to the wit- 

62 ness’ answer thereto, but allowed the questions to 
be asked and answered as a tender of proof bv plain¬ 
tiffs: 

“Q. From your experience as an expert accountant and 
from your examination of the records of Boss & Phelps, in 
your opinion were the funds on deposit with the Commer¬ 
cial National Bank to the credit of Boss & Phelps as of 
February 28, 1933, held by Boss & Phelps as their own 
funds or were such moneys held by them as agents for var¬ 
ious customers ? A. In my opinion the funds were held as 
moneys belonging to Boss & Phelps and not as agents for 
anybody. 

####*#### 

“Q. From your experience as an expert accountant and 
your familiarity with the records of Boss & Phelps, in your 
opinion was their relation toward their customers that of 
debtors toward creditors or did they hold the funds on de¬ 
posit in the bank as agents for their customers? A. In my 
opinion the funds were held and the relation was purely 
one of debtor and creditor.” 

On cross-examination, counsel for defendant asked the 
following questions, which were answered by the witness 
as follows: 

“Q. Mr. Florance, I would like you please to explain 
these accounts. For instance, let us take the insurance de¬ 
partment, the first account. It shows there, the first item, 
‘Cash in Commercial National Bank’ of Boss and Phelps, 
‘$7,158.82’ in the insurance account. A. That is right. 

“Q. It also shows in that very same account under 

63 liabilities that they owed brokers $452 and that they 
owed the companies $10,153.56, making $10,606.22 

that they owed the brokers and the companies. Therefore 
that $7,158.82 that was in the Commercial National Bank 
on that day was all owing, was it not, some due to the com¬ 
panies and brokers from whom they collected it? A. I 
would not say that that specific money was owing. They 
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owed $10,000 out of all their assets, irrespective of what 
departments they were in. 

• *#####** 

“A. I say there is no question that they owed the $10,- 
606, but in my opinion they owed it not only out of the 
cash in the Commercial National Bank in the insurance 
department, but out of every asset they owned in every 
department. 

“Q. They owed it, but it would be paid out of that ac¬ 
count? A. In the usual course of business, if there had 
been a sufficient amount of money in that particular de¬ 
partmental account, it would have been paid out of that. 

“Q. Exactly. So on that date, the date the bank went 
into insolvencv, thev owed more monev to the brokers and 
the companies for whom they collected money than is shown 
by your account that they had on deposit in the insurance 
department account in the Commercial National Bank? A. 
In that particular department, yes. 

“Q. Exactly. In the rent department you had, accord¬ 
ing to your statement, in the Commercial National Bank, 
on February 28, 1933, $21,512.95. You owed to land- 
64 lords on that same date $23,000, or more money by 
$2,000 or more than you had in that account. That 
is correct, is it not? A. That is right. 

######*** 

“Q. You testified that your account shows as of that 
date there was about $2,000 more owing to the landlords 
than was in the Commercial National Bank, according to 
your account on that date? A. In that particular depart¬ 
mental bank account. 

“Q. Yes, I am speaking of that department, the rent de¬ 
partment. A. That is right. 

“Q. Now, we will take the sales department. Your ac¬ 
count shows that you had $7,663.65 in the Commercial Na¬ 
tional Bank on that day, that Boss & Phelps had $7,663.65 
that they owed ‘Sales Deposits and Settlement Accounts, 
Credit Balances, $12,890.60; Loan Accounts, Credit Bal¬ 
ances, $1,387.29,’ deferred commissions, and so forth; in 
other words, that they owed $35,948.72. So, according to 
your statement, they owed more money out of that account 
by a good deal than they had in the Commercial National 
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Bank? A. The same answer as given before, in that par¬ 
ticular departmental account. 

“Q. In the sales department account? A. That is right. 

“Q. Now, in the collection department you had on hand 
in the Commercial National Bank on that date $14,007.65 
and you owed $48,976.49. That is correct, is it not? 

65 A. That is right. 

“Q. So that you owed a good deal more money in 
the collection department account than you had in the Com¬ 
mercial National Bank on that day in that particular ac¬ 
count? A. Yes.” 

On redirect examination, Florance testified that in each 
of the four accounts, there were other assets, such as de¬ 
posits in Riggs Bank and accounts receivable out of which 
these debts, which were in the liability column, could be 
paid, and he could not say whether that money was owed 
out of the specific account in the Commercial National 
Bank, out of money in the Riggs Bank, or accounts receiv¬ 
able and other assets. 

In response to a question asked by Counsel for Defen¬ 
dant, the witness further testified that the amount on de¬ 
posit in the Riggs National Bank, in the sales department, 
on February 28, 1933, was $2,197.25. 

On re-cross examination, Florance testified that in the 
usual course of business you naturally pay your bills out 
of the bank account, as you cannot very well assign them 
to accounts receivable, but witness’ understanding of it 
and the way these accounts are maintained, the creditors 
of Boss & Phelps could look to all bank deposits, all receiv¬ 
ables and all property owned by Boss & Phelps; that as an 
actual matter of practice, you pay these liabilities first out 
of the cash in bank. 

Thereupon the Court stated: 

“I think that Boss & Phelps, whether these were trust 
accounts or not, if there had been a default in payment, 
would have been personally liable. * * * Because they 
would be in the position, if these were trust accounts, 

66 of trustees for creditors in the event there was a de¬ 
fault in the trust account.” 

Thereupon plaintiffs rested and counsel for defendant 
announced that he would offer no testimony. 
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BE IT FURTHER REMEMBERED that the foregoing 
contains the substance of all of the evidence given on the 
hearings of said cause and, in order that it may be made 
of record, this statement of evidence is duly approved and 
signed and ordered to be made of record this 12th day of 
July, 1938. 

JENNINGS BAILEY, 

Justice . 

July 12, 1938 

We agree that the above is a correct statement of the 
evidence 

McKENNEY, FLANNERY & CRAIGHILL 

By G. B. CRAIGHILL 
Attorneys for Plaintiffs 

SHERLEY, FAUST & WILSON 

By CHARLES F WILSON 
Attorneys for Defendant. 

Endorsed on Cover: No. 7244. Harry K. Boss and H. 
Glenn Phelps, surviving partners trading as Boss & Phelps, 
Appellants, vs. Cary A. Hardee, Receiver, Commercial Na¬ 
tional Bank. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Sep 6-1938 Joseph W. Stewart, 
Clerk. 
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Winittb States Court of Appeals. 

FOR THE DISTRICT OF COLUMBIA. 

October Term, 11>3&. 

Xu. 7244. 

Special ( ’alkxuak. 

Harp.v K. Boss ani> II. Glenn F helps, Sckvivinc. Fakt- 

XEKS TraIUXC AS BuSS lV PlIELI'S. Ajt / jrllailfs . 

v. 

Cai:v A. Barbee. Receiver. Commercial National 

Bank. Appellee. 

BRIEF FOR APPELLANTS. 

Statement. 

Appellants. Boss & Flielps, partners. souk a reversal 
of a decree of the District Court of the United States 
for the District of Columbia, which denied them the 


rig'hl to set-off their deposits auuTcuat inu' .>b4.0bt» in 
tin* Commercial National Rank against their indebted¬ 
ness to tin* Hank in tin* sum of $1 1S.000, as of February 
2S. 1022, when tin* Rank was closed and placed in the 
hands of Robert (Raldwin, Receiver. who was there¬ 
after succeeded in otiice by appellee, t'ary A. Hardee, 
Receiver. 

Former Appeal. 

From a decree entered on June 27>, 1020, disallowing 
the set-oil* (R. lb). Ross A" Phelps a]*peah*d to this 
Court in case No. (>S4b, but. without deciding the issm*s 
on the merits, this Court in a /;*•/• curium opinion ((>S 
App. I). C. 7b; 02 Fed. (2d) 224), and mandate issued 
September 20. 102i. remanded the case to the lower 
Court to make further iindines of fact ( R. lb-17). 


Second Trial. 

The lower Court thereupon set aside its original 
decree and granted leave to the parties to amend their 
pleadings and take further evidence (R. 17-1S). I’lain- 
tilTs amended their bill of complaint ( R. IS-22), defen¬ 
dant tiled an answer thereto (R. 22-22) and the case 
came on for rohearinu' before the same trial Judu'e on 
May 1). ]02S, ( R. 22). when plaintiffs offered additional 
evidence ( R. 44-7)2). 

The Trial -Indue thereafter liled Amended Findings 
of Fact, to which both parties agreed, ( R. 24-20), but 
adhered to his former conclusion of law ( R. 2b) and on 
June 22, 102S, entered a linai decree dismissing plain 
tiff"’ bill, tliereby ayam disallowing the set-off (R. 20). 

From that final decree. 1 his appeal has been per¬ 
fected (R. 20). 
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Briefs in No. 6849. 

On October 2S, 1938, this Court "ranted a joint mo¬ 
tion ol* counsel for appellants and appellee that the 
briefs tiled in connection with the former appeal, Xo. 
6S49, Ik* considered by this Court in determining the 
issues on this appeal, Xo. 7244, as the same questions 
of law are involved. In accordance with the Court's 
order, appellants' brief in Xo. 0849 is attached hereto 
as an Appendix. 

The statement and argument made in appellants’ 
brief in Xo. (1849, therefore, will not be repeated in this 
brief except in so far as may be necessary to describe 
the issues, the amendments to tin* pleadings, the addi¬ 
tional evidence offered at the second trial, the amended 
findings of fact and to refer to some additional au¬ 
thorities. 

FACTS. 

There is No Dispute About the Facts, Appellants and 
Appellee Having Agreed Upon the Amended Find¬ 
ings of Fact (R. 24-29). 

Briefly, Boss & Phelps, partners engaged in the real 
estate business, had boon borrowing various amounts 
from time to time for many years from the Commercial 
National Bank and such amounts, together with collec¬ 
tions from various sources, were placed on deposit in 
the bank to the credit of Boss & Phelps subject to their 
check (R. 24). 

On July 6, 1931, Boss & 1‘'helps signed and delivered 
to the Bank a collateral loan agreement, whereby they 
authorized the Bank to appropriate and apply to their 
obligations all moneys then or thereafter deposited to 
their credit in the Bank (R. 25, 36). 
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\Yhen tli«* Bank became insolvent on February 28, 
Boss Phelps owed 1 he Bank $118,000, repre¬ 
sented by ten short term notes signed by them payable 
to the Bank and seetired by eollateral consisting of 
monthlv pavment second trust notes of the face value 
of $180,000. On the same date. Boss & Phelps had oil 
deposit in the Bank to their credit sums an'ureu'at in^ 
$•”>4,000 in six aecounts labeled General Account. Spe¬ 
cial Account. Sales Department. Rent Department. Col¬ 
lection Account and Insurance Department (R. 24). 

The Receiver set-off against Boss Phelps' indebt¬ 
edness the General and Special Accounts amount ini; to 
$.‘i,lll.0o and after making an adjustment of $(>.*>.*>, re¬ 
fused to set-oil the balances in the other four accounts 

atrirreuatiiiir $7>0..*>4.*>.07 (R. 2.”>-2(>). 

Al ter the Bank closed, the Receiver declared several 
dividends airuiviratinir $.‘>0.2(>’>.8() and permitted such 
dividends to be set-off against Boss Phelps* indebt¬ 
edness to the Bank, leaving a balance of $20,077.27 to 
the credit of Boss & Phelps in the four accounts, but 
refused to permit that credit to be set-off airainsl Boss 
& Phelps* debt ( R. 2(>). (While this brief was hcinir 
prepared, it was announced in the newspapers that 
another dividend of 10 per cent would be paid soon.) 

After the closing of the Bank, when collections on 
the monthly payment notes owned by Boss & Phelps 
and held hv the Bank’s Receiver as collateral, were 


sufficient to pay Boss (S: Phelps' debt to the Bank in 
full, it ll"' srl n/j htul hmi ttllnicnl ,—the collateral 
notes were returned to Boss & Phelps upon Boss & 
Phelps substituting therefor a deposit of about $.*>4,000 
in tin* American Security and Trust Gompany to be 
held in escrow in tin* joint names of the Receiver and 
Boss iY Phelps, thus guaranteeing: payment of the bal- 


J 


;uu'(* nilimatcly found to Ik* dm.* to the* Receiver, if the 
.-rl-ofj is NOT ulloicctl (Ii. 44). 

There is no dispute between the parties concernin^‘ 
the arithnietieal eouipututions. In other words, when 
this Court decides whether or not P>oss A Phelps are 
entitled to tin* set-off as of February 28. 10.T>. tin* par¬ 
ties eati puiekly settle their accounts, but it is difficult 
to do so in advance of such decision because the amount 
of Ross A Philips' debt, if any. to the Receiver varies 
as the resull of accrual of interest and the allowance 
of credits at different dates. 


AMF.XDKl) FINDINGS OF FACT. 

The Trial .Indue. in.the Amended Findings of Fact, 
described Ross A' Phelps' method of doin.u' business and 
the four accounts labeled Insurance Department, Rent 
Department. Collection Department and Sales Depart¬ 
ment were described as follows: 

“12. / usnt'dnee J)rjuu'tm<‘ hI. IMaintilfs had bus¬ 
iness relations with six or seven lire insurance 
companies and, as each policy was written, a re¬ 
port thereof was sent to each company. At the end 
of each month, a check was sent to tin* company 
for the total net premiums, whether or not such 
premiums had been collected from the policyhold¬ 
ers. although eachcompany uave plaintiffs a credil 
of sixty days from the time each policy was writ¬ 
ten, within which to pay the nel premium to the 
company or cancel the policy. If plaintiffs were 
unable to collect the premium from the policy¬ 
holder after sixty, days, the policy was cancelled 
and the plaintiffs had to stand the loss. When in¬ 
surance was cancelled within sixty days, plaintiffs 
received credit from tin* companies for the pre¬ 
mium. This Insurance Department account was 
opened in 1023 with $1000 of plaintiffs’ own money 
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and gradually built itself up to where it was soil 
supporting and carried itselt. A considerable pu.it 
<>f tin.* account was represented l>y commissions 
w!licit belonged to plaintilts. 1 he remaindei plain¬ 
tiffs owed to the insurance companies. None of 
the insurance companies ever claimed an\ ilitcicst 
in anv speeilic account ot plaintilts. 

•*ld. Hrnt 1)< /tarthunt. In the Kent Depart¬ 
ment account plaintiffs deposited rents collected 
from tenants of properties helon^itui' to various 
landlords and also from tenants of properties be- 
lonirinir to plaintilts. Plaintilts paid out ot this 
account for repairs and operating expenses ol 
properties, keeping their own commissions in the 
account. In many instances, plaintilts advanced 
money out of this account for taxes on property 
of various landlords when the amounts to the 
credit of such landlords were not adequate and the 
landlords were then indebted to plaintilts on ac 
count thereof. No landlord ever claimed that lie 
had any interest in any particular hank account of 
plaintiffs, although apparently tin* question never 
came up before the closing ot the Dank. 

•*14. Colin lion lh //art inriil . In the Collection 
Department account, plaintiffs deposited interest 
collected monthly on first 1 rust notes belonuimr to 
others and. from that account, paid such interest 
semi-annually to tin* owners ot tin* notes, whethei 
or not such interest had been collected trom the 
parties liable on such notes. Prior to h ebruar\ 
IN, pi;;:’,, plaintiffs had advanced thousands of dol¬ 
lars to customers in that way. No customers ot 
this Department ever claimed any specific funds 
deposited to plaintiffs* credit in said Dank. 


“1”). Sales I ) e/>(trtonllt . Ill the Sales 
meat account, plaintiffs placed deposits 


Depart 
receive! 1 


from purchasers of real estate and settlements 
were made when the sales were completed. When 
tin* purchaser paid tin* balance, that went into this 
account and plaintilts disbursed to the seller, re¬ 
servin'*' their commission which remained in the 


I 


account. I'snally some pan of the commission 
\\.:paid (Mil of this account !<» the salesman who 
made the sale. No custom-T of this !)i*]»artmeal 
over Haimcii any specific final on deposit in said 
dank to tin credit of plaiutilis.” ( 11. i!(i liS.) 

The Trial .Indue lien found the following ullimatv 
lari.<. to which counsel for both parties agreed: 

• Frior to February Lis, 1 1 1.‘ 1. plaintiffs had 
no agreement with any of tiicir customers that any 
fi:::d> would he earmarked or seureua Um i as trust 
lands for tliein. or that any customers would have 
an - iien upon or interest in any funds deposited 1<> 
die credit of plaintiffs in the <'ommercial Hank or 
tsewhere. \o particular deposit was ever ear 
narked as a trust fund for any particular cus¬ 
tomer. 

“1:1. As of February 'Jd. ld.T>. I»oss yj Fhelps 
were indebted in 'various amounts to numerous 
customers, iiieiudine- landlords, insurance com- 
■ anies and noteholders.’* (IT lilt). 


1 ;11: tie 'i'rial .Indue adhered Jo his former conclusion 
• f law. as follows : 


(OXcLFsioX OF LAW. 


•* iMaintiffs* accounts designated a- Sales !)e- 
oaiiuient, Kent i)<• j»,•»r11;i«11. Collection Account 
and Insurance i)epartment, on deposit in the Com¬ 
mercial National Hank, auu' ,V! ~ a tiuu' SdO.ddd.OT. 
\> hen iiie Hank wa.s placed in the hands of the He 
• •iver on 1‘Vbruar; l!S. were t rust accounts 

and plaintiffs are not entitled to have such de 
posits set-off auaiust plaintiffs’ indebtedness to 
said Hank. 

“ I * I a i lit i ffs ' bill of complaint should, therefore, 
be dismissed, with costs.” (11. Ll!>.) 
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ASSIGNMENT OF ERRORS. 

1. Tin* Court erred In dismissing plaintiffs' hill; 

2. Tin* Court erred in holding that tin* funds on dr 
posit in the Coimnereial National Hank to tin* credit 
of plaintiffs in their Collection, Sales, Kent and insur¬ 
ance Department accounts on February 28, IT Id, when 
the Hank was declared insolvent and placed in the 
hands of a Receiver, were trust accounts; 

M. The Court erred in refusing to enter a judgment 
declaring that the plaintiffs were entitled to the entire 
set-off claimed in the hill as of February 28. 1933; 

4. The Court erred in refusing to order the defen¬ 
dant to return to plaintiffs the security held by defen¬ 
dant for plaintiffs' former indebtedness to defendant, 
it appearing; from the pleadings and evidence that such 
indebtedness had been fully paid prior to the hearinc 
on May 4. 193(5, if the set-ot'f had been allowed as of 
February 28, 1933. (R. 30-31.) 
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ARGUMENT. 

Right of Set-off. 

Under Section UGJ i). Code (Title 24, Section 411 
of 1929 (’ode) mutual debts and claims may In* set-off 
** whether said debts or claims be of the same or a dif¬ 
ferent nature or degree.’’ 

The leading case of Scott v. Armstrong. 14G U. S. 
499, states and explains the general rule that when a 
National Bank becomes insolvent, a depositor, who is 
indebted to the Bank, is entitled to have the amount 
of his deposit set-off against his debt. 

There are many decisions, however, to the effect 
that debts may not be set off against each oilier, unless 
they are mutual and of tin* same quality. In other 
words, a deposit in bank to the credit of .John Doe, 
executor, or John Doe, trustee, may not be set-off 
against John Doe’s individual debt to the bank, where 
the bank had previous notice that the deposits were 
trust funds and not owned by John Doe in his indi¬ 
vidual capacity. 

On the other hand, there is substantial authority for 
the proposition that a deposit of trust funds may be 
set-off against tin* personal debt of tlie depositor if the 
bank had no notice that the funds were held by the 
depositor in trust. 

Sec. 324, Restatement of the Law of Trusts; 

Funk v. Young , 1JS Ark. MS. 

Question Presented. 

Are Boss <k Phelps entitled to the set-off claimed? 

The answer to the above main question depends upon 
the answer to another question, namely: As between 
Boss <k Phelps and the Bank (or its Receiver), were 
the deposits in the four accounts above described held 
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ASSIGNMENT OF ERRORS. 

1. The Court erred in dismissing plaintiffs' hill; 

2. The Court erred in holding that the funds on de¬ 
posit in the Cominereinl National Bank to the credit 
of plaintiffs in their Collection, Sales, Rent and Insur¬ 
ance Department accounts on February 28, 1933, when 
the Bank was declared insolvent and placed in the 
hands of a Receiver, were trust accounts: 

3. The Court erred in refusing to enter a judgment 
declaring that the plaintiffs were entitled to the entire 
set-off claimed in the hill as of February 28, 1933; 

4. The Court erred in refusing to order the defen¬ 

dant to return to plaintiffs the security held by defen¬ 
dant for plaintiffs' former indebtedness to defendant, 
it appearing from the pleadings and evidence that such 
indebtedness had been fully paid prior to the hearing 
on May 4, 1936, if the set-off had been allowed as of 
February 28, 1933. (R. 30-31.) 
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ARGUMENT. 

Right of Set-off. 

Under Section 15C3 D. C. (’ode (Title 24, Section 411 
of 1929 Code) mutual debts and claims may be set-off 
“whether said debts or claims be of the same or a dif¬ 
ferent nature or degree.” 

The leading case of Scott v. Anns!rung, 14G U. S. 
499, states and explains the general rule that when a 
National Bank becomes insolvent, a depositor, who is 
indebted to the Bank, is entitled to have the amount 
of his deposit set-off against his debt. 

There are many decisions, however, to the effect 
that debts may not be set off against each other, unless 
they are mutual and of the same quality. In other- 
words, a deposit in bank to the credit of John Doe, 
executor, or John Doe, trustee, may not be set-off 
against John Doe’s individual debt to the bank, where 
the bank had previous notice that the deposits were 
trust funds and not owned by John Doe in his indi¬ 
vidual capacity. 

On the other hand, there is substantial authority for 
the proposition that a deposit of trust funds may be 
set-off against tin* personal debt of the depositor if the 
bank had no notice that the funds were held by the 
depositor in trust. 

Sec. 324, Restatement of the Law of Trusts; 

Funk v. Young , 138 Ark. 38. 

Question Presented. 

Are Boss & Phelps entitled to the set-off claimed? 

The answer to the above main question depends upon 
tin* answer to another question, namely: As between 
Boss & Phelps and the Bank (or its Receiver), were 
the deposits in the four accounts above described held 
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by Boss Phelps in trust for various unnamed custo¬ 
mers, or held in their own right while they were in¬ 
debted in carving amounts to those customers' 

In other words, so far as the Bank and its Receiver 
are concerned, was the relationship of Boss & Phelps 
to their customers that of truster to eestais </iie hits - 
tent, or that of debtor to creditors? 

Brief in No. 6849. 

In appellants* brief in Xo. 0840, attached hereto as 
an Appendix, counsel for appellants made an analysis 
of the facts disclosed by the evidence showing that the 
deposits here involved were not trust tunds; distin¬ 
guished the several eases upon which appellee chietiv 
relied, particularly : 

('eiitrat Xational Hank v. (’onnecticnt Mutual 
Life Ins. Co., 104 P. S. 54: 

l>akin v. lidijlj). ) L . S. 142, 

and reviewed the following cases, upon which appel¬ 
lant relies, among others: 

Scot I v. Arm si ron if, 140 P. S. 400: 

Commcrcial Haul: v. A rmslronij, 14S l . S. 50; 

Xeir } ork Countff Haul: v. Masse//, 102 l . S. IBS; 

Cation Haul: v. lh>zi< r. 207 l . S. 2<0: 

Jen mu as v. I . N. F. <(’• C. Co., 204 l . S. 210. 

Without repeating the analysis of facts and argu¬ 
ment made in their brief in X<>. 0840, counsel for ap 
pellants will deal in thi" supplemental brief especially 
with the “crucial issue** stated in this Court's /nr 
<n rian> opinion in Xo. 0840, namely: “the question 
whether appellants were mere debtors, or whether, on 
the contrary, they were agents of (or trustees for) 
tlieir clients. 
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While we should avoid confusing the relationship 
between Boss & Phelps and their customers with the 
relationship between Boss & Phelps and the Bank, 
there are many eases in which a bank is in a position 
analogous to that occupied by Boss & Phelps in rela¬ 
tion to their customers. Whether Boss & Phelps are 
trusters for or debtors to their customers may be de¬ 
termined by tests similar to those applied to deter¬ 
mine whether a bank is trustee for or debtor to a de¬ 
positor. 

It is quite pertinent, therefore, to consider the clas- 
siheation of bank deposits as special , specific and gen¬ 
eral. 

Special Deposits. 

A deposit is special when money or property is de¬ 
livered to a bank under an agreement whereby the 
bank is to return the identical money or property to 
the depositor. Money placed on special deposit should 
not be mingled with other funds and should not be used 
by the bank. In that situation, the bank is a mere 
bailee or trustee. 

S common v. Kimball, 92 l\ S. 362, 369. 

The moneys in the four accounts in question were 
not ‘‘special deposits’’ in the hands of Boss & Phelps, 
nor “special deposits’* so far as the Bank was con¬ 
cerned. The (oar accounts /cere made np of monep bor¬ 
rowed bp Hoss <(' Vhelps trom the Hank ntinplcd with 
monep odU'cled bp Hoss <(' Hhelps froni carious 
son rets, rents, insurance premiums and collections on 
notes. Boss & Phelps, through a long course of deal¬ 
ing, in which their customers acquiesced, had un¬ 
restricted use of the money in these accounts and 
never obligated themselves to turn over to their 
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customers the identical money collected. Boss & Phelps, 
after making collections, were indebted to their custo¬ 
mers and never became trustees of any earmarked trust 
fund for their customers (Findings, R. 29, Evidence, 
R. 47). 

As creditors , the customers could have obtained a 
judgment at law against Boss & Phelps and could 
then have had recourse against all assets of Boss & 
Phelps, but such customers never acquired a lien 
upon or equitable title to any particular deposit. 
“No particular deposit was ever earmarked as a trust 
fund for any particular customer.” (R. 29.) 

Specific Deposits. 

Where a deposit is made in bank for a specific pur¬ 
pose, the bank may become a trustee if it agrees to 
segregate the fund, but the bank becomes merely a 
debtor to the depositor, if it is agreed, expressly or im¬ 
pliedly, that the bank may mingle the fund with its 
own funds and use the money in connection with its 
banking business. 

The most frequent illustration of a specific deposit 
is that of a corporation making a deposit in bank in a 
“bond coupon” or “dividend” account for the specific 
purpose of paying interest on bonds or dividends on 
stock or to meet a payroll. In the absence of an ex¬ 
press agreement on the part of the bank that it will not 
use the money, the deposit is nothing more nor less 
than a “general deposit” and not entitled to a prefer¬ 
ence in the event of insolvency of the corporation or 
of the bank. 

In re: Interborough Consolidated Corporation, 
288 Fed. 334; 
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Northern Sugar Corp. v. Thompson, 13 Fed. 
(2d) 829; 

Noyes v. First National Bank, 167 N. Y. S. 288, 
affirmed 224 N. Y. 542; 

Craig v. Bank of Granby, 210 Mo. App. 334; 

Section 12, h, especially illustration 15, Restate¬ 
ment of the Law of Trusts. 

The deposits in the present case were not specific 
deposits. There was no agreement that the funds 
should be kept separate. Insurance companies wrote 
to Boss & Phelps that they had no claim against any 
bank or bank account (R. 40); that “we have relied 
upon receiving remittances from you and do look 
solely to you for the payment of all premiums due” 
(R. 38). Landlords testified that they relied on Boss 
& Phelps’ credit and looked upon Boss & Phelps 
as owing them money, one landlord saying that he 
“paid no attention to what bank plaintiffs kept their 
deposit in” (R. 42). 

Throughout a long course of dealing, funds in the 
different departments of Boss & Phelps were inter¬ 
mingled constantly (R. 37) and none of Boss & Phelps’ 
customers ever claimed any interest in any of the de¬ 
posits involved herein (R. 40). 

Boss & Phelps never informed any officer of the 
Bank that any of the money on deposit belonged to 
anybody other than Boss & Phelps (R. 41). 

General Deposits. 

A general deposit always consists of money which is 
mingled with other money of the bank and “where a 
general deposit is made, the title to the money depos¬ 
ited passes from the depositor to the bank, and the 
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bank becomes the debtor to the depositor in a like 
amount.” 

7 Corpus Juris 628, citing cases. 

“It can not be doubted that, except under special 
circumstances, or where there is a statute to the 
contrary, a deposit of money upon a general ac¬ 
count with a bank creates the relation of debtor 
and creditor. * * * It. creates an ordinary debt, not 
a privilege or right of a fiduciary character.” 

New York County Bank v. Massey, 192 U. S. 138. 

A deposit in ordinary course of business is presumed 
to be general and the burden of proof is upon the party 
asserting it to be special or specific. 

Northern Sugar Corp. v. Thompson, 13 Fed. 

(2d) S29, 831, citing cases. 

The four accounts in controversy had all of the char¬ 
acteristics of a general deposit so far as Boss & 
Phelps’ relation to their customers was concerned as 
well as their relation to the Bank. Boss & Phelps al¬ 
ways had and exercised the right to deal with the funds 
as they saw fit. While they recognized their obliga¬ 
tions to their customers, they never agreed to pay their 
debts out of any particular fund or account. 

Distinction Between “Debt” and “Trust”. 

In Section 12 of the Restatement of the Law of 
Trusts, there is an enlightening discussion under the 
text: “A debt is not a trust.” The following “com¬ 
ments” are of special interest: 

“a. Nature of interests of beneficiary and cred¬ 
itor. The beneficiary of a trust has the beneficial 
interest in the trust property. A creditor as such 
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lias merely a personal claim against the debtor, 
which can be enforced by judicial proceedings to 
reach the debtor’s property.” 

“c. Liability for loss without fault. If the sub¬ 
ject matter of a trust is lost or destroyed without 
the fault of the trustee, the trustee is not liable to 
the beneficiary. If money lent is lost by the debtor, 
the debt is not thereby discharged.” 
■»######## 

“g. Manifestation of Intention. If one person 
pays money to another, it depends upon the mani¬ 
fested intention of the parties whether a trust or 
a debt is created. If the intention is that the money 
shall be kept or used as a separate fund for the 
benefit of the payor or a third person, a trust is 
created. If the intention is that the person re¬ 
ceiving the money shall have the unrestricted use 
thereof, being liable to pay a similar amount 
whether with or without interest to the payor or 
to a third person, a debt is created .” 
«*'#*•*•*'« 

“h. Bank deposits. A general deposit of money 
in a commercial bank does not create a trust, but 
a relation of debtor and creditor, the depositor 
having in addition to his rights as creditor certain 
contract rights against the bank. This is true al¬ 
though the depositor is a trustee; thus, if a trus¬ 
tee properly makes a general deposit of trust 
money in a commercial bank, the bank is a debtor 
to the trustee and the trustee holds the claim 
against the bank in trust for the beneficiary. 

“If money is deposited in a bank for a special 
purpose, the bank is trustee or bailee of the money 
if, but only if, it is the understanding of the parties 
that the money deposited is not to be used by the 
bank for its own purposes.” 
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With respect to (a) above quoted, it is quite evident 
from paragraphs 20 and 21 of the Amended Findings 
of Fact (R. 29) and from the evidence (R. 47) that 
none of Boss & Phelps’ customers had any beneficial 
interest in or title to the deposits. The customers, who 
testified, disclaimed having any such interest and 
there was no proof by the Receiver that any customer 
ever claimed any such interest. The customers had 
nothing more than a personal claim against their 
debtors, Boss & Phelps, enforceable by an action at 
law, not by a suit in equity to establish a lien against 
any particular fund. 

With respect to (e) above quoted, it is self evident 
that if the entire deposits had been lost without Boss 
& Phelps being at fault, Boss & Phelps’ debts to their 
customers would not have been thereby discharged. 
In fact, Boss & Phelps recognized their continued ob¬ 
ligations and afterwards paid all of their customers in 
full (R. 28). Tested by (e), therefore, Boss & Phelps 
were debtors to and not trustees for their customers. 

With respect to (g), the manifest intention of all 
parties was that Boss & Phelps should have unrestricted 
use of the funds collected and deposited in bank, being 
liable only to pay a similar amount (not the identical 
money) to their customers. Tested by (g), a debt not 
a trust was created. 

With respect to (h), the money collected and depos¬ 
ited in bank by Boss & Phelps formed part of their 
“general deposits” giving rise to a debtor-creditor re¬ 
lationship, and were not special or specific deposits 
giving rise to a trust relationship. There was no 
agreement that “any of the money on deposit belonged 
to anybody” other than Boss & Phelps (R. 28). 
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Trust Deposit May Be Set-off Against Individual Debt 
Where Bank Eas No Notice of Trust. 

In Funk v. Young , 138 Ark. 37, the Court held that 
where a trustee deposited trust funds in a bank, he 
could set off such deposit against his personal debt to 
the bank. As the trustee was personally liable to his 
beneficiaries, the debts were deemed to be mutual as 
between the trustee depositor and the bank, which had 
a claim against him personally, the Court saying (p. 
44): 

“The trend of all modern decisions is toward 
liberality in the allowance of set-offs in the case 
of insolvency of the party against whom the set¬ 
off is claimed to the end that only the true balance 
may be required to be paid to the representative 
of the estate of the insolvent.” 

This Arkansas case seems to be supported by Sec¬ 
tion 324 of the Restatement of the Law of Trusts, the 
first illustration under that Section being as follows: 

“A is trustee of a fund. A deposits $1000 of 
the trust fund in B Bank which has no notice that 
the money deposited is held in trust. Before B 
receives such notice it lends $400 to A personally. 
In a suit by A against B to recover the $1,000, B 
can set-off its claim against A for $500.” 

In the present case, the deposits did not include any 
trust funds, but admitting arguendo that they did, the 
Bank had no notice that they were trust funds. As 
shown on pages 19-20 of appellants’ brief in No. 6849, 
the “labels” on the deposit did not indicate to the Bank 
that the deposits were held by Boss & Phelps in trust, 
but rather that each deposit was made in a depart¬ 
ment of Boss & Phelps. 
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Paragraph 16 of the Amended Findings of Fact, to 
which counsel for appellee agreed, states: 

“16. Prior to the suspension of the Bank, 
plaintiffs never informed any officer of the Bank 
that any of the money on deposit belonged to any¬ 
body besides plaintiffs.” (R. 28) 

Applicable Decisions Illustrating Distinction Between 

“Debt” and “Trust”. 

The opinion in the case of Squire v. American Ex¬ 
press Co., 131 Ohio St. 239, 2 N. E. (2d) 766, contains 
an excellent discussion of the distinction to be made 
between a trust and debt relationship. In that case, 
the Express Company sent travelers checks to the 
bank to be sold to customers of the bank, the bank 
furnishing the Express Company with daily reports of 
sales and remitting the net proceeds of sales at the 
end of each month to the Express Company. The Ex¬ 
press Company neither consented nor objected to the 
bank commingling and using, between daily collections 
and monthly remittances, the proceeds of sale of the 
checks with other funds belonging to the bank. The 
Court held that the amount on deposit in the bank to 
the credit of the Express Company, representing pro¬ 
ceeds of sale, was not a trust fund, but was a general 
deposit giving rise to a debtor-creditor relationship as 
between the bank and the Express Company. 

A similar conclusion was reached under similar cir¬ 
cumstances in Smith v. American Express Co., 113 Fla. 
396; 152 So. 171. In both cases, the original agree¬ 
ments provided that the checks and the proceeds 
thereof when sold should at all times remain the prop¬ 
erty of the Express Company, but the Supreme Court 
of Florida stated: 
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“By consent and acquiescence of the American 
Express Company, the bank had the use of the 
daily receipts from sales of travelers’ checks be¬ 
tween semi-monthly remittances, which consent, 
proceeding or practice was inconsistent with and 
manifestly by acquiescense superseded the provi¬ 
sion in the receipts given by the bank for travel¬ 
ers’ checks to be sold by it, that ‘the proceeds 
thereof when sold shall at all times remain the 
property of the American Express Company.’ ” 

The above cases in Ohio and Florida illustrate Boss 
& Phelps’ relationship to the Insurance Companies. 
Boss & Phelps collected insurance premiums and de¬ 
posited them in their Insurance Department Account 
in the Bank, notifying the Insurance Companies 
promptly when policies were written, but remitting to 
the Insurance Companies only at the end of each 
month (R. 26-27, 37-39). The Insurance Companies 
made no objection to Boss & Phelps using the re¬ 
ceipts between daily collections and monthly remit¬ 
tances or to their commingling such receipts with their 
own funds (R. 29, 37-38, 45-47). The same reasoning 
applies to the other collections, interest on notes and 
rents, which Boss & Phelps had a right to use and did 
use until the time came to remit to their customers the 
proper amounts, after deducting commissions, taxes, 
expenses, and cost of repairs. 

In the recent case of Dunlop Sand <& Gravel Corpora¬ 
tion v. Hospelhorn, 172 Md. 279, 191 AtL 701, the Cor¬ 
poration deposited a sum of money in the Baltimore 
Trust Company to be held as a guaranty fund to in¬ 
sure compliance with a contract of sale. Upon bank¬ 
ruptcy of the Trust Company, the Corporation claimed 
that this was a special deposit entitled to preference 
over general creditors. In holding that the fund was 
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a general deposit not entitled to preference, the Court 
discussed at some length the difference between a trust 
and debt, saying: 

‘ * The right to so use the fund necessarily means 
that title to the fund passes to depositary, that the 
fund deposited becomes indistinguishably fused 
with the general funds of the depositary, and that 
the relation between the depositary and persons 
entitled to demand the amount of the deposit from 
the depositary, (is) that of debtor and creditor.” 

In the present case, Boss & Phelps had title to and 
the right to use and did use the funds deposited in the 
four accounts in question, with the acquiescence of 
their customers, and their relation to customers en¬ 
titled to demand payment of obligations due them, was 
that of debtor and creditor. 

In Edisto Nat. Bank v. Bryant, 72 Fed. (2d) 917, 
when the Bank became executor of an estate of a de¬ 
cedent, the co-executor requested it to transfer the 
estate’s deposit in a savings account to the trust de¬ 
partment and he was advised that this had been done. 
When the bank became insolvent, it was found that no 
transfer had been made. In an able opinion by Judge 
Parker, the Circuit Court of Appeals held that there 
was no identifiable res with respect to which a trust 
could be created and decedent’s estate was only a gen¬ 
eral creditor. 

In City Council of Charleston v. Elliott, 73 Fed. (2d) 
920, Judge Parker reviewed many cases in support of 
the following quotation from an earlier case, Santee 
Timber Corporation v. Elliott, 70 Fed. (2d) 179: 

“There is some conflict among the state deci¬ 
sions as to whether a deposit made in a bank for 
a special purpose creates a trust fund in the hands 
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of the bank. But it is well settled in the federal 
courts that, if the deposit is made as a general de¬ 
posit, the fact that it is made for the purpose of 
providing a credit which is to be used thereafter 
for a special purpose does not give it the status of 
a trust fund in the hands of the bank.” 

In Richards v. Fulton, 75 Fed. (2d) 853, the Court 
ordered a deposit in the name of a receiver of an in¬ 
solvent corporation to be held by a bank as “a special 
trust deposit” “subject to the order of this Court.” 
When the bank closed, it was held that no trust was 
created by the order of Court, as there was no identi¬ 
fiable res; that it was a general deposit not entitled 
to preference. 

In National City Bank v. Hotchkiss, 231 U. S. 50, 
Mr. Justice Holmes points out that “A trust cannot be 
established in an aliquot share of a man’s whole prop¬ 
erty, as distinguished from a particular fund, by show¬ 
ing that trust moneys have gone into it.” “All trace 
of the bank’s money was lost when it entered the 
stream of the firm r s general property.” Mr. Justice 
Cardozo quotes the above expression in holding that 
fictions and presumptions used in tracing trust funds 
‘ ‘ will not be so applied as to impose a trust by relation 
upon moneys that have entered into ‘the stream of the 
firm’s general property’ ” ( Adams v. Champion, 294 
U. S. 231, 238.) 

In the present case, after the rents, insurance premi¬ 
ums and other collections “ entered the stream of the 
firm y s general property ” Boss & Phelps were only 
debtors to not trustees for their customers. 
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Blakey v. Brinson, 286 U. S. 254. 

In the above case, Brinson had $1961.31 on deposit 
in a savings account with a Bank and an officer of the 
Bank offered to buy bonds of the value of $4000 for 
him. Brinson requested the officer to do so and placed 
$2100 in his savings account, thereby increasing it to 
$4,061.31. Thereafter the officer told Brinson “I have 
your bonds” and Brinson’s account was charged with 
the exact cost thereof, $3,964.60. When the bank failed 
a few days later, it was found that no bonds had been 
purchased, but above entries had been made. 

The Court held that Brinson was not entitled to a 
preference, saying: 

“The relationship established between the bank 
and respondent by his savings account was, from 
its inception, that of debtor and creditor” 

“We can find in this method of discharging a 
supposed obligation no hint of an intended altera¬ 
tion of the debtor and creditor relationship , with 
which respondent had been content from the be¬ 
ginning to that of trustee and cestui que trust.” 
#•••#• 

“The cancellation of the credit balance by the 
debit neither suggests any intention to establish 
a trust nor points to any identifiable thing which 
could be the subject of it.” 

Many cases hold that before a trust can be created, 
there must be a res, “identifiable thing,” or completely 
segregated fund as the subject of the trust. There was 
no such res in the present case. 
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McKee v. Paradise, 299 U. S. 119. 

In this case, a corporation maintained an unincor¬ 
porated welfare association to provide insurance for 
its employees, “dues” being “automatically de¬ 
ducted” from wages of employees and the aggregate 
deductions paid over to the association. Prior to its 
bankruptcy, the corporation became in arrears in pay¬ 
ments to the association, but carried on its books a 
credit in favor of the association. Paradise, as trustee 
of the association, claimed a priority in proceeding 
against McKee, trustee of the bankrupt, but the 
Supreme Court held that “the facts afford no adequate 
basis for the conclusion that a trust existed.” In the 
opinion, Chief Justice Hughes referred to the follow¬ 
ing significant fact, which is analogous to the situation 
in the case at bar: 

“The practice of the bankrupt was to deposit 
all its incoming revenue in its general bank ac¬ 
count, from which it would from time to time with¬ 
draw moneys and establish various special ac¬ 
counts. The bankrupt was accustomed to with¬ 
draw from its general account or special accounts 
as the convenie'nce of the situation required, and 
the payroll was drawn from the various accounts, 
both general and special, indiscriminately.” 

Commenting on the facts, Chief Justice Hughes 
said: 


“The bankrupt was a debtor which had failed to 
pay its debt. We know of no principle upon which 
that failure can be treated as a conversion of prop¬ 
erty held in trust. At no time throughout the 
whole period was there a trust fund or res. No 
fund was segregated or set up by special deposit 
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or in any manner. When the wages became due, 
there was no such fund but only the general as¬ 
sets of the employer and its obligation to pay a 
debt. The agreement of the employer to pay the 
association instead of the employee did not give 
to the employee or the association equitable title 
to or lien upon any part of the employer’s prop¬ 
erty. The assets of the employer remained, as 
they were before, general assets. It would be im¬ 
possible to state all the circumstances in which 
equity will fasten a constructive trust upon prop¬ 
erty in order to frustrate a violation of fiduciary 
duty. See 3 Pomeroy, Equity Jurisprudence, Secs. 
1044 et seq. But the mere failure to pay a debt 
does not belong in that category.” 

Sole Purpose of Appellants in Having Several Bank 
Accounts Was to Facilitate Bookkeeping, Not to 
Establish Trust Funds. 

One of appellants testified that their business “was 
all one business transacted under one head with sep¬ 
arate departments, those departments intermingling 
constantly” (R. 37). Appellants’ accountant testified 
that ‘ ‘ having four different labels on the accounts was 
purely an accounting feature to facilitate accounting, 
distributing work, drawing checks, reconciling bank 
accounts among a number of bookkeepers rather than 
have one bookkeeper charged with the duty of doing 
all the work for all the departments” (R. 49). 

The purpose of having separate accounts was not to 
establish trust funds for any individual customer, or 
class of customers. “Plaintiffs had no agreement with 
their customers that plaintiffs would keep any funds 
segregated or earmarked as trust funds” (R. 45). 

The reason why large corporations and partner¬ 
ships keep departmental accounts , as described in Me- 
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Kee v. Paradise, 299 U. S. 119, quoted above, is well 
stated in a recent decision of the Circuit Court of Ap¬ 
peals for the Eighth Circuit as follows: 

“It is not an uncommon practice to-day for the 
large corporate organizations to carry several dif¬ 
ferent accounts in the same bank. These accounts 
might be properly called departmental accounts . 
In such accounts funds are deposited, and checked 
out to pay the obligations of a particular depart¬ 
ment. Thus, in a sense, these deposits are made 
for the purpose of paying a particular class of ob¬ 
ligations. But it is not the intention of the parties 
that the bank, in accepting such deposits, shall act 
as the agent of the corporation, but such deposits 
are intended to be general deposits. The purpose 
of the corporation in carrying such separate ac¬ 
counts is not to reserve title to the deposits in it¬ 
self, but to keep the transactions of its several 
departments separate from each other, and to fa¬ 
cilitate the keeping of its books and records.” 

Northern Sugar Corp. v. Thompson, 13 Fed. 
(2d) 829, 832-833, cited with approval in 
Blakey v. Brinson, 286 U. S. 254. 

In the present case, Boss & Phelps merely depart¬ 
mentalized their bookkeeping in the manner described 
in above cases of Northern Sugar Corp. v. Thompson, 
13 Fed. (2d) 829, and McKee v. Paradise, 299 U. S. 119. 
Paragraph 6 of the Amended Findings of Fact reads 
as follows: 

“6. Such money, as and when borrowed from 
the Bank, was deposited to the credit of plaintiffs ’ 
General Account in the Bank and when any of 
plaintiffs’ departments needed money, sums were 
transferred from the General Account to the ac¬ 
count of such department. The funds of the dif- 
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ferent departments were constantly inter¬ 
mingled.” (R. 25) 

“When notes were paid (by Boss & Phelps to the 
Bank) from the Sales Department, such Department 
might be replenished later when the General Account 
had funds to do it.” (R. 37). 

“The only reason they (departments) were sep¬ 
arated that way was to promote simplicity of book¬ 
keeping in plaintiffs’ own office.” (R. 47). 

Exhibit A to the Amended Bill, containing an analy¬ 
sis of the accounts in the four departments in question 
(R. 20-22), was explained by appellants’ accountant at 
the second trial (R. 48-52). Three of the four depart¬ 
ments showed a “net worth” and one of them a “net 
deficit,” but in combination they showed a net worth of 
$49,225.31, which was reflected in the aggregate of four 
deposits, $50,343.07 (R. 19). 

Taking the Rent Department as an illustration,— 
the cash on deposit in the Commercial Bank in that De¬ 
partment on February 28, 1933, was $21,512.95, which 
was not quite sufficient to pay the Accounts Payable to 
Landlords, $23,838.01, but there were other assets in 
that Department, including cash $1,044.84, petty cash, 
$74.32, deposit in Riggs Bank $1,252.92, deposit in Na¬ 
tional Metropolitan Bank, $527.76, accounts receivable, 
$1,390.07, making a total of $25,802.86, so that there 
was a “net worth” of $1,954.85 in that Department, 
over and above the amount which Boss & Phelps owed 
to landlords (R. 20). 

The landlords, as creditors , might have obtained 
judgment against Boss & Phelps and have issued ex¬ 
ecution against all assets of Boss & Phelps in this and 
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all other Departments, but they had no lien upon or 
equitable title to this deposit of $21,512.95 in the Rent 
Department in the Commercial Bank, just as they had 
no equitable title to the other assets in that Depart¬ 
ment such as “Accounts Receivable,” or to the assets 
in the other Departments. 

Express Agreement Between Boss & Phelps and Bank. 

As a basis for obtaining credit from the Bank, Boss 
& Phelps were required to furnish financial statements 
of assets and liabilities from time to time. A sample 
of these financial statements was offered in evidence 
at the second trial (R. 45-46), and it will be noted that 
one asset was “Cash on hand and in Bank” as one 
lump sum, which included the deposits in the different 
accounts in the Commercial Bank and the deposits in 
other Banks. Both the Bank and Boss & Phelps treated 
these deposits as an asset of Boss & Phelps, not as a 
trust fund held by Boss & Phelps. 

In consideration of the grant of credit by the Bank, 
Boss & Phelps agreed in these statements that in the 
event of bankruptcy or other contingencies, all notes 
and other demands of Boss & Phelps held by the Bank 
would immediately become payable (R. 45). 

By an express contract executed on July 6, 1931, 
Boss & Phelps agreed that the Bank could ‘ ‘ appropri¬ 
ate and apply to payment” of any of their obligations 
to the Bank “ any and all moneys, now or hereafter, 
in hands of said holder (Bank), on deposit or other¬ 
wise to credit of, or belonging to, undersigned (Boss & 
Phelps), whether the said obligations and liabilities 
are due or not due” (R. 36). 
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If Boss & Phelps had become bankrupt, there is not 
the slightest doubt but that the Bank could have ap¬ 
propriated the deposits under the above contract and 
would have been entitled to set-off the amount thereof 
against Boss & Phelps’ debt to the Bank. 

The rule undoubtedly “works both ways” and Boss 
& Phelps are entitled to the set-off as of the date when 
the Bank became insolvent. 

If Boss & Phelps had become insolvent, their cus¬ 
tomers would not have been entitled to a preference 
over other general creditors and could not have es¬ 
tablished any lien or equitable title to the deposits. In 
holding that tliev would have been entitled to such 
preference (R. 29), (which none of them ever claimed), 
Judge Bailev was misled bv the case of Central Na- 
tional Bank v. Connecticut Mutual Life Ins. Co., 104 
U. S. 54, relating to the tracing of trust funds into a 
definite account standing in the name of “A. H. Dil¬ 
lon, General Agent.” 

In the Central National Bank case, it was the mani¬ 
fest intention of all parties that the fund, earmarked 
as above indicated, belonged to the Insurance Com¬ 
pany and merely stood in the name of Dillon as general 
agent of that one Company. In that case, Dillon ex 
maleficio mingled the trust funds with his own money. 

In Jennings, Receiver, v. United States F. <& G. Co., 
294 U. S. 216, Mr. Justice Cardozo distinguishes the 
Central National Bank case from a case, like the one 
at bar, where there was no wrongdoing, saying: 

“There was no wrongdoing here, but conduct 
wholly regular, with the result that any trust ex¬ 
isting must be implied in fact. In that situation 
there is no basis for a holding that a trust was 
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transferred from the proceeds of collection to an 
equivalent part of the cash resources of the 
agent. 11 

In the present case, there was no wrongdoing. It 
was the manifest intention of the landlords, insurance 
companies and other customers, as shown by the undis¬ 
puted evidence (R. 42), that Boss & Phelps should 
mingle with their own funds and should have the un¬ 
restricted use of the moneys collected. After making 
a collection, Boss & Phelps ’ duty as agents ended and 
their duty to remit arose. The latter duty depends 
upon a debtor-creditor relationship. As Mr. Justice 
Cardozo said: “One duty—the duty to collect—is at 
an end, and another—the duty to remit—has arisen in 
its place.” 

The relation between Boss & Phelps and the Bank 
was that of debtor and creditor and the customers of 
Boss & Phelps never had any title, legal or equitable, 
to the deposits in question, or any basis for a claim 
against the Bank, or its Receiver. 

CONCLUSION. 

The ruling of the lower Court will result in a loss of 
about $25,000 to appellants, if no further dividends are 
declared in favor of general depositors because they 
were charged with interest on their debt of $118,000, 
which was gradually reduced until it was finally paid 
or secured in the manner above stated, depending on 
whether or not the set-off is to be allowed. 

As the lower Court erred in treating the deposits in 
question as “trust funds” and erred in disallowing 
the set-off as of February 28, 1933, the date when the 
Bank closed, it is respectfully submitted that the de- 
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cree of the lower Court should be reversed with direc¬ 
tions to that Court to enter a decree allowing the set¬ 
off and authorizing a settlement of accounts between 
appellants and appellee on that basis. 

Frederic D. McKenney, 
John S. Flannery, 

G. Bowdoin Craighill, 
Attorneys for Appellants. 
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APPENDIX. 

Brief for Appellants in No. 6849. 

(Attached hereto pursuant to order entered in No. 
7244 on October 28, 1938.) 
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Appellants, 

vs. 

Robert C. Baldwin, Receiver, The Commercial Na¬ 
tional Bank of Washington, Appellee. 


BRIEF FOR APPELLANTS. 

Appellants, Boss & Phelps, partners, seek a reversal 
of a decree of the District Court of the United States 
for the District of Columbia, which denied them the 
„ right to set-off their deposits aggregating $54,090 in 
the Commercial National Bank against their indebted¬ 
ness to the Bank in the sum of $118,000, as of Febru¬ 
ary 28, 1933, when the Bank was closed and placed in 
the hands of appellee, Robert C. Baldwin, Receiver. 

Short Statement of the Issue. 

There is no dispute as to the basic facts or as to the 
arithmetical computations involved in this case, but 
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appellants disagree with the legal conclusion which the 
lower Court deduced from the facts. 

Appellants’ deposits aggregating $54,090 were di¬ 
vided into six accounts labeled General Account, Spe¬ 
cial Account, Sales Department, Rent Department, 
Collection Account and Insurance Department. The 
Receiver agreed to set-off the General and Special 
Accounts amounting to $3,111.93, and after making an 
adjustment of $(>35, refused to set-off the balances in 
the other four accounts aggregating $50,343.07, claim¬ 
ing that they were “trust funds” and not appellants’ 
own funds. 

In his conclusion of law, the trial Judge sustained 
the Receiver, holding that these four deposit accounts, 
were “trust accounts” which should not be set-off 
against appellants’ indebtedness to the Bank, but ap¬ 
pellants then claimed and still contend that such con¬ 
clusion is wholly inconsistent with the loiver Court's 
findings of fact; that, UPON THE UNDISPUTED 
FACTS, BOSS & PHELPS HAD ABSOLUTE AND 
COMPLETE OWNERSHIP AND CONTROL OF 

these deposits and no third party or 

PARTIES HAD OR EVER CLAIMED ANY RIGHT, 
TITLE OR INTEREST, LEGAL OR EQUITABLE, 
THEREIN, so that Boss & Phelps were entitled, under 
die authority of Scott v. Armstrong, 146 U. S. 499, and 
many other cases, and under Section 1563 D. C. Code, 
to set-off the entire amount of said deposits against 
their indebted ness to the Bank as of February 28,1933. 

As hereinafter shown, appellants will suffer a loss 
of many thousand dollars unless the action of the lower 
Court in denying the set-off is reversed. 
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Proceedings in Lower Court. 

Bill of Complaint. 

The bill of complaint filed February 18, 1936, (R. 
1-S), alleges that Harry K. Boss, II. Glenn Phelps and 
Ben T. Webster, co-partners engaged in the real estate 
business in the District of Columbia, had been dealing 
with the Commercial National Bank for many years, 
borrowing money from the Bank from time to time for 
use in connection with the various branches of their 
business and the money so borrowed was deposited to 
their credit subject to their check (R. 2); that, as a 
matter of convenience for bookkeeping purposes only, 
these deposits were divided into six accounts bearing 
the labels above stated; that when the Bank was placed 
in the hands of the Receiver on February 28, 1933, the 
deposits to their credit aggregated $54,090 and their 
indebtedness to the Bank totaled $118,000 (R. 3) repre¬ 
sented by ten short term notes signed by them, pay¬ 
able to the Bank, and secured by many second trust 
notes, owned by Boss & Phelps, aggregating about 
$189,000 in principal amount (R. 3-4). 

The bill alleges that after allowing the set-off to the 
extent of $1,124.86 in the General Account and $1,- 
9S7.07 in the Special Account, a total of $3,111.93, and 
making an adjustment of $635, a balance of $50,343.07 
remained on deposit to the credit of Boss & Phelps on 
the books of the Receiver, such amount being divided 
as follows: 


Collection Account 
Rent Department 
Insurance Department 
Sales Department 


$14,007.65 

21,512.95 

7,158.82 

7,663.65 


$50,343.07 (R. 6). 
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The bill alleges that, after the Bank was closed, the 
Receiver declared a dividend of 20 per cent on all de¬ 
posits on September 26, 1933, and a dividend of 30 per 
cent on November 13,1933. On February 11,1934, the 
Receiver allowed Boss & Phelps a credit or set-off in 
the sum of $25,171.51, being the two dividends totalling 
50 per cent of the $50,343.07 above described (R. 6). 
(After the bill was filed, an additional dividend of 10 
per cent was declared on February 18, 1936, and the 
amount thereof due Boss & Phelps, $5,034.29, was set¬ 
off or credited on their debt, R. 20). 

After stating in some detail the course of dealing 
between Boss & Phelps and the Bank, the Receiver’s 
allowance of only a small part of the set-off claimed 
and refusal to allow the larger part thereof, which re¬ 
sulted in the Receiver charging interest on a much 
larger sum than was admitted by Boss & Phelps to be 
due (R. 4-7), the bill of complaint alleged that if Boss 
& Phelps had waited until after February 28, 1936, for 
the Receiver to sue them at law for the total indebted¬ 
ness claimed by the Receiver, their right to plead the 
set-off might be barred by the statute of limitations 
and, if they refused to make payments on account of 
their indebtedness to the Bank, the Receiver was in a 
position to acquire absolute title to said second trust 
notes held by him as collateral security and to cause the 
institution of numerous foreclosure suits, which would 
result in irreparable damage and loss to plaintiffs 
(R. 7). 

Having no plain, adequate and complete remedy at 
law, plaintiffs prayed that a judgment be entered de¬ 
claring the plaintiffs to be entitled to the set-off 
claimed; that the Receiver be enjoined from attempt¬ 
ing to collect more than the net amount admitted by 
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plaintiffs to be due; that the Receiver be required to 
surrender the collateral to plaintiffs upon payment of 
said net amount and that a rule be issued against the 
Receiver to show cause why plaintiffs should not be 
granted the relief prayed (R. 8). 

Rule to show cause. 

The lower Court thereupon entered an order requir¬ 
ing the Receiver to show cause, if any he had, why the 
set-off should not be allowed; why he should not be en¬ 
joined in the manner prayed in the bill and why he 
should not be required to return plaintiffs’ collateral 
to them (R. 9). 

Receiver’s answer. 

The Receiver filed a combined answer to the rule and 
to the bill. In such answer, he admitted almost all of 
the facts alleged in the bill and stated the basis of his 
defense in the following language: 

“That as this defendant has been advised that 
the beneficial ownership of the said deposits of 
plaintiffs marked Sales Department, Rent Depart¬ 
ment, Collection Department and Insurance De¬ 
partment, is vested in various parties other than 
the plaintiffs, he is advised by counsel that he can¬ 
not, without running the risk of being held liable 
to such third person or persons, treat the said de¬ 
posits as though they were the exclusive property 
of the plaintiffs and set off such trust or quasi 
trust deposit against plaintiffs’ indebtedness to 
the bank” (R. 13). 

Recognizing the inconsistency of allowing Boss & 
Phelps a set-off of the dividends declared on deposits 
after the Bank closed, the Receiver explained in his 
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answer that lie did so because Boss & Phelps informed 
him that, after the suspension of the Bank, they had 
paid their customers all sums owing to such customers 
as of February 28, 1933 (R. 13). 

Plaintiffs’ reply to defendant’s answer. 

In a reply to such explanation by the Receiver, plain¬ 
tiffs admitted that after the suspension of the Bank 
on February 28, 1933, they had paid their “customers” 
all indebtedness which they owed such customers as 
of that date, but denied that the dividends were so 
credited to Boss & Phelps because of any statement to 
the Receiver to that effect ( R. 14). There was no dis¬ 
pute as to the fact of the credit being allowed, but Boss 
& Phelps and the Receiver differed as to the reason 
why the credit was allowed. 

Final hearing. 

in connection with the return to tin* rule, a consider¬ 
able amount of testimony was taken (R. 27-3G), and 
the hearing was treated as a final hcariiifj by the Court 
and counsel. On May 4. 193G, the case was argued and 
submitted (R. 15). 

Memorandum opinion of lower court. 

On .June 9, 193G, Mr. .Justice Bailey tiled a memor¬ 
andum opinion reading as follows: 

“Had Boss Phelps become insolvent, when in¬ 
debted to the bank, and the latter had undertaken 
to set off these accounts designated as Sales De¬ 
partment. Rent Department, Collection Account 
and Insurance Department, in which monies col¬ 
lected and held in these various accounts lor these 
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purposes had been deposited, I have no doubt that 
those i'or whom Boss & Phelps were acting as 
agents could prevent such a set-off, and had these 
accounts used in payment of their respective 
claims. I think these were trust accounts, and the 
fact that monies might have been transferred from 
one to another or used for the benelit of Boss oc 
Phelps does not change the character of Ihese 
accounts. 

“The bill of complaint should be dismissed with 
costs.” (R. 15-10) 


Findings of fact. 


The record contains a complete digest of the evi¬ 
dence (It. 27-36). 

Briefly, without repeating all of the facts alleged and 
admitted in the pleadings, and omitting some details 
which are unimportant, the lower Court found: 

For many years. Boss Phelps kept substantial 
sums on deposit with the Commercial National Bank 
and, from time to time, borrowed money from the Bank 
upon short term notes, secured by collateral (R. 16). 
On duly 6, 1!)3], as additional security. Boss Phelps 
signed a ‘’collateral loan agreement,” t/iriiif / ihc Bank 


the nr/hf. a! mi/J fnn> . In afi/u'njii'inl1 


an 


,1 


a/i/il // (till) 


illl/l (ill nmi/ri/s ().\ Ilf'J’OS/ I In l!it j ii* n'rilil fn Ihc 
/Hi// turn! nl lliriy obi it/il I in ns In Ihc Ban/,* ( R. IS). 

When the Bank became insolvent and was placed in 
!e hand: of appellee, as Receiver, on February 2S. 
IP33, appellants owed the Bank $11S.()(!() on ten short 
term notes, which represented loans obtained by them 
from the Bank. All of the notes wen* signed by all 
three partners and endorsed “Boss vV Phelps” in the 
handwriting of one of the partners ( R. 17). The three 
partners were liable for this indebtedness and no other 
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answer that ho did so because Boss <Jc Phelps informed 
him that, after the suspension of the Bank, they had 
paid their eiistoiners all sums owing to siteh eustomers 
as of February Js, 11 ).*>.*> ( R. U>). 


Plaintiffs’ reply to defendant’s answer. 

In a reply to sueh explanation l>y the Receiver, plain¬ 
tiffs admitted that after the suspension of the Bank 
on February JS, li).T>, they had paid their “eustomers*’ 
all indebtedness whieh they owed sueh eustomers as 
of that date, but denied that the dividends were so 
eredited to Boss & Phelps because of any statement to 
tiie Receiver to that effect ( R. 14). There was no dis 
pute as to the fact of the credit being allowed, but Boss 
& Phelps and the Receiver differed as to the reason 
whv the credit was allowed. 


Final hearing. 

in connection with the return to the rule, a consider¬ 
able amount of testimony was taken (R. *27-‘k>), and 
the hearing was treated as a final In aria// by the Court 
and counsel. < >u May 4. 1 i>->(». the case was argued and 
submitted (R. 13). 


Memorandum opinion of lower court. 


i;•• »!>, M r. .Justice 


Oil .June d, la’ki, Mr. .Justice Bailey tiled a memor¬ 
andum opinion reading as follows: 


“Had Boss & Phelps become insolvent, when in¬ 
debted to tile bank, and the latter had undertaken 
to set off these accounts designated as Sales De¬ 
partment. Rent Department. Collection Account 
and Insurance* Department, in which monies col¬ 
lected and hehl in these various accounts for these 


purposes hud been deposited, 1 have no doubt that 
those lor whom Boss tic Phelps were netimu - as 
agents could prevent such a set-off, and had these 
accounts used in payment of their respective 
claims. 1 think these were trust accounts, and the 
fact that monies might have been transferred from 
one to another or used for the beiieih of Buss & 
* ’helps does not change the character of these 
accounts. 

“The bill of complaint should be dismissed with 
costs. (11. 1.)- i d ) 

Finding's of fact. 

The record contains a complete digest of the evi¬ 
dence (lb 'Ji -.*>(!). 

Briefly, without repeat ihg all of the facts alleged and 
admitted m the pleat lings, and omit ling- some details 
which are unimportant, the lower Court found: 

i' or many years, Boss Ov i 'helps kept subslant i;il 
sums on deposit with the Commcreinl National Bank 
ami. Irom time to tune,'borrowed money from tin* Bank 
upon short term notes, seettred by collateral (K\ ](j). 
( bi duly b. 11K» 1, as addiiional security. Boss & Phelps 
signed a ‘’collateral loan agreement." f / iriu // Ihr Haiti ; 
:!>r ii / i ' lil . a ! an // linn . In a / 1jii ' t ) j / rm 1 1 ami uppC/ ait // 

ni/ti all nimiri/s OX HXHOS/T in Ha ir rfalil f () ihr 

/nli/airitt nf lltrir nhlitfafim-s In ihr Haul; ( 1*. ]S). 

When ihe Bank became Insolvent and was placed in 
..e ha tic ot appellee, as deceiver, on Kebruarv 28. 
B'b-h appellants owed the Bank $118,000 on ten short 
term notes, which represented loans obtained bv them 
i rom the Bank. All ot the notes wen* signed by all 
three partners and endorsed “Boss & Phelps'* in the 
handwriting of one of the partners (!*. 17). The three 
partners were liable tor this indebtedness and no other 
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person was liable 1 lu* tv for. Each sum so borrowed 
from the lultlh was /dat ed to the credit ot Hoss <(' 
Ehel/is m their f/cucral di jmsit account ( R. 18). 

in addition to !iu* collateral loan agreement above 
< ic.'ei i bed. Boss *k Phelps had deposited with the Bank, 
prior to February 2S, 1922. as eoilateral security, cer¬ 
tain second trust notes aunreualinn about $189,000 in 
principal amount, Those second trust notes were all 
owned by Boss vk Phelps (R. IS). 

When the Bank was elosed on February 28, 1922, 
Boss sk Phelps had on deposit to their credit sums aix- 
.yTejiatinj* $54,000 in six accounts l;iI»«• I<*<I as follows: 


General Account 

$1.124A(i 

Special Account 

1.9S7.07 

Sales Department 


Rent Department 

22,147.9”) 

Collection Account 

14,< H)7.(i.”> 

Insurance Department 

7.15S.S2 


$54,090.00 (H. 17). 

Prior to tin* closing of tlie Bank, these deposits were 
subject to withdrawal at any time upon chocks drawn 
by “Boss *k Phelps'* and signed by one of the three 
partners. Xo otiu*r person had any rinht to draw 
checks there >u. iiacii check had printed across one 
end the wonts “Sales Department** or a similar label, 
so that the amount of the cheek, when paid, would be 
churned by the Bank airainst the account so designated 
(R. 17). 

Promptly after tin* closing of the Bank, Boss & 
Phelps made a demand upon the Receiver to set-off 
the cred.it deposits of $”>4,090 anainst the note indebted¬ 
ness of $11S,000, leaving a balance of only $(>2,910 due 
from them to the Receiver (R. 19). 


Tlu* Receiver allowed as an offset the entire sum of 
$1,124.8(5 on deposit in the ’‘General Account *'and the 
entire sum of $1,987.07 on deposit in the “Special Ac¬ 
count. " hut declined to set-off against the note iudebt- 
t dness the following amounts remaininjL*; on de]>osit to 
the credit of Ross & Phelps: 


('ollection Account 
Rent Department 
Less adjustment 

Insurance i)epartment 
Sales Department 


if! 4,()()7.(!5 

$22,147.! >5 

(535.00 21 .‘>12.1*0 

7. • 58.82 

7,GGM.cr> 


$50,242.07 

(R. 19). 

Later the Receiver declared dividends on all depos¬ 
its and <*avc Ross A Phelps the following credits on 
their note indcbledne ss ; 

Scptemher 2(i, 1923—20/ of $50,342.07 $10,0(58.(51 

November 12, 1923- -20'/ of $30,243.07 15.102.92 

February 18, 192(5—10'/ of $50,242.<>7 5.024.29 


$20,205.82 


ieavinu - a balance of $20,127.25 to ihe credit of Ross & 
Phelps in the four accounts described above (R. 19-20). 

In his answer to the. bill, the Receiver admitted that 
these dividends were credited to Ross A - Phelps’ note 
indebtedness (R. 12). There is no dispute about this 
fact, but. as above stated, tin* parties disagree as to the 
reason why the Receiver permitted a set-off to the ex¬ 
tent of the amount of these dividends (R. 12-14). 

After the suspension of tin* Rank, the Receiver, with¬ 
out surrendering possession of the second trust notes 
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held l>y him as collateral, permitted Boss & Phelps, as 
a matter of convenience. It* collect the moutlily instal- 
mcnls <lm* thereon. Those collections have lava ap- 
• lied first lo pavmenN due on certain first trust notes 
and the b ilauee thereof paid to the Receiver to be 
applied to interest and curtails due on the second trust 
notes. As Boss & Phelps owned the second trust notes, 
the payments applicable thereto have been credited 
mi Boss cc Phelps’ indebtedness to the Receiver so that 
such debt had been con-dderablv reduced at tin* time 
of tin* t rial (R. ’20). 

If the entire offset had been allowed as of February 

2S. 11)33, a Inrue amount of interest charged on the 

sll'vKX) would have been eliminated, so that at the 

time of the trial, the payments above described would 

have overpaid Boss & Phelps" debt ( R. 20). [As 

stated bv the Receiver in his testimonv. “we owe von, 
* • * 

if we are wronir; if we are ri.irht, you owe us somethin*; 
like .tlS.OOO” (R. 35)]. 

When Boss Phelps borrowed money from the 
Bank on their notes, such money was credited to their 
“(ieneral Account’’ and when any of their depart¬ 
ments needed money, sums were transferred by them 
from the Genera! Account to the account of such de¬ 
partment. T!ie funds of the departments were con¬ 
stantly intermingled by Boss & Phelps (R. 21). All 
checks drawn on these accounts were signed “Boss & 
PIn-lps” by one of the three partners and no other 
person had any ri.ubt to draw checks thereon (R. 17). 

With respect to tin* four accounts in controversy, 
the Court found speeifieallv: 


** Iitstn'intrr Dt'/xnituciif. Plaintiffs had bnC- 
uess relations with six or seven lire insurance com¬ 
panies and, as each policy was written, a report 
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thereof was sent to the Company and at the end 
of each month, a check was sent to tin* company 
for the total net premiums, trhefhcr or not .such 
premiums had been collected from th< j policyhold¬ 
ers. although the companies gave plaintiffs a credit 
of sixtv davs from the time each police was writ- 
ten, within which to pay the net premium to the 
Company. If plaintiffs were unable to collect the 
premium from the policy holder, plaintiffs had to 
stand the loss. When insurance was cancelled 
plaintiffs received credit from the companies for 
the return premium. This Insurance Department 
account was opened in lh£> icifh -S loot) of plain¬ 
tiffs' own money and gradually built itself up to 
where it was self supporting and carried itself, as 
a considerable pari of the account was represented 
by commissions which belonycd to p'aintiffs. None 
of the insurance companies ever claimed any inter¬ 
est in any specific account of plaintiffs.'' (R. ’21) 

“Rent Department. In the Kent Department 
account, plaintiffs deposited rents collected from 
tenants of properties belonging to various land¬ 
lords and also from tenants of properties bclouy- 
iny to plaintiffs. Plaintiffs paid out of this ac¬ 
count for repairs and operating expenses of prop¬ 
erties, keeping their own commissions in the ac¬ 
count. In many instances, plaintiffs advanced 
money out of this account for taxes on properly 
of various landlords when the amounts to the 
credit of such landlords were not adequate and the 
landlords were then indebted to plaintiffs on ac¬ 
count thereof. Xo landlord ever claimed that lie 
had any interest in any particular bank account of 
plaintiffs.” 1 (R. 21) 

*•Collection Department. In the Collection De¬ 
partment account, plaintiffs deposited interest col¬ 
lected monthly on first trust notes belonging to 
others and, from that account, paid such interest 
semi-annually to the owners of tb<* notes, whether 
or not such interest had been collected from the 
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parties liable on such notes. Prior to February 28, 
1933, plaintiffs had advanced thousands of dollars 
to noteholders in that way and as of February 28, 
1933, pi a in t iff s loo! paid out of this ('olivet mn De¬ 
partment account to clients non'r anna a thru theij 
had collected for clients. Xo customers of this 
Department ever claimed any specific finals de¬ 
posited to plaintiffs’ credit in said Bank.** { 1*. 22) 

"Sales Depart meat. In the Sales Department 
account, plaintiffs deposited deposit* received from 
purchasers of real estate and seiliemeids were 
made when tin* sales were completed. V\ hen tie* 
purchaser paid the balance, that went into this ac¬ 
count and plaintiffs disbursed to the seller, re¬ 
serving their commission which remained in the 
account. Usually some part of the commission 
was paid out of this account to the salesman who 
made the sale. As of the date when the Bank 
closed. February 28, 1933, the rerrip's in thai ac¬ 
count mere less than the amounts pool ! Iteref rom 
to clients. Xo customer of this Department ever 
claimed any specific fund on deposit in said Bank 
to the credit of plaintiffs.** ( R. 22) 

“Prior to the suspension of the Bank, plaintiff’s 
never informed any officer of the Bank that any of 
the money on deposit belonged to anybody besides 
plaintiffs.” (R. 22) 

“After the closing of the Bank and prior to the 
hearing on May 4. 193G, plaintiffs had paid in full 
all of their customers to whom thev were indebted 
on February 28, 1933.'’ (R. 22) 


Conclusion of law. 

From the foregoing facts, the Court reached the fol¬ 
lowing conclusion of law: 

“Plaintiffs’ accounts designated as Sales De¬ 
partment, Rent Department. Collection Account 
and Insurance Department, on deposit in the Com- 
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mercial National Bank, aggregating $50,343.07, 
when the Bank was placed in the hands of the Re¬ 
ceiver on February 28, 1933, were trust accounts 
and plaintiffs are not entitled to have such de¬ 
posits set-off against plaintiffs’ indebtedness to 
said Bank. 

Plaintiffs’ bill of complaint should, therefore, 
be dismissed, with costs.’’ (R. 22) 

Plaintiffs below noted an exception to the above con¬ 
clusion on the ground that, upon the undisputed facts, 
the deposits were not “trust accounts’’ and that plain¬ 
tiffs were entitled to the set-off (R. 23). 

Final decree. 

On .June 25, 1936, the Court entered a final decree 
dismissing the bill, from which decree plaintiffs noted 
and perfected an appeal (R. 23). 

Assignments of Error. 

1 . The Court erred in dismissing plaintiffs’ bill; 

2. The Court erred in holding that the funds on de¬ 
posit in the Commercial National Bank to the credit 
of plaintiffs in their Collection Account, Sales Depart¬ 
ment, Rent Department and Insurance Department ac¬ 
counts on February 28, 1933, when said Bank was de¬ 
clared insolvent and placed in the hands of defendant 
Receiver, were trust accounts; 

3. The Court erred in refusing to enter a judgment 
declaring that the plaintiffs were entitled to the set-off 
claimed in the bill as of February 28, 1933; 

4. The Court erred in refusing to enjoin the defen¬ 
dant from attempting to collect and from suing plain¬ 
tiffs for more than the balance admitted to be due after 
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allowing the set-off claimed as of February 28, 1933; 

5. The Court erred in refusing to order the defen¬ 
dant to return to plaintiffs the second trust notes held 
by defendant as collateral for plaintiffs 7 indebtedness, 
it appearing from the evidence that such indebtedness 
had been fully paid if such set-off had been allowed as 
of February 28,1933. 

Statute. 

Section 1563, D. C. Code, (Title 24, Section 411, new 
Code), provides: 

“WHAT CAN BE SET-OFF.— Mutual debts 
and claims under contract between the parties to a 
common-law action, or between any of the several 
defendants and the plaintiff, or between one party 
and the testator or intestate of the other, or be¬ 
tween the testators or intestates of l>oth parties, 
may be set off against each other by plea in bar. 
whether said debts or claims be of the some or a 
different nature or degree , and whether the claims 
be for liquidated debts or unliquidated damages 
for breach of contract; and if either debt he in tSie 
form of the penalty of a bond the exact sum to bo 
set off shall be stated in the plea." 
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ARGUMENT. 

The basic facts are undisputed and the parties agree 
substantially as to the general rules of law applicable 
thereto, but appellants contend that the legal conclu¬ 
sion of the lower Court that Boss & Phelps deposits 
were “trust accounts,” is not supported by the find¬ 
ings of fact or bv the uncontradicted evidence. 

Consideration of the assignments of error, there¬ 
fore, may be confined to the single question whether 
the Trial Judge erred in his conclusion that the de¬ 
posits were “trust accounts.’’ If lie so erred, appel¬ 
lants are entitled to the relief prayed in their bill of 
complaint. 

General Rule that depositor may set-off his deposit 
against his debt to Bank. 

There can be no doubt about the general rule 
that when a National Bank becomes insolvent, a 
depositor, who is indebted to the Bank, is entitled to 
have the amount of his deposit set-off against his debt. 

The Receiver undoubtedly relies upon Section 5234 
R. S. U. S. (U. S. Code, Title 12, eh. 2, sec. 192), which 
requires him to collect all assets of the Bank, includ¬ 
ing debts due the Bank, and pay all money to the Trea¬ 
surer of the United States, subject to the order of the 
Comptroller, and relies upon Section 5236 R. S. U. S. 
( C. S. Code*, Title 12. eh. 2. sec. 194), which directs the 
Comptroller to “make a ratable diridrnd of the money 
m> paid over to him by such Receiver on all such claims 
as may have been proved to his satisfaction or ad¬ 
judicated in a court of competent jurisdiction.” 

In the leading case of Seat/ v. A nast rang, 146 U. S. 
499, which has been frequently followed, the Court, 


after discussing tin* duties of a Receiver under said 
Sections .)li.>4-.)lM(i R. S. I . S., lield: 


** Wln-re a set-off is otherwise valid, it is not 
perceived how its allowance can he considered a 
preference, and it is dear that it is only the bal¬ 
ance, if any, after the set-off is deducted which can 
justly he held to form part of the assets of the 
insolvent. The requirement as to ratable divi¬ 
dends, is to make them from what belongs to the 
hank, and that which at the time of the insolvency 
belongs of riti'ht to the debtor does not belong to 
the hank. 


“The equity of equality amoni* - creditors is 
either found inapplicable to such set-offs or yields 
to their superior equity. 


“Our conclusion is that this set-off should have 
been allowed, and this has heretofore been so held 
in well-considered cases.” 

Appellants concede that debts must be mutual and of 

the same quality. 

Appellants concede that the debts must be mutual. 
Thus the depositor, to whom the Rank is indebted for 
tlii‘ amount of the deposit, must be the identical person 
who is indebted to the Rank, whether such “person” 
is an individual, partnership or corporation. 

In many of the eases cited by counsel for the Re¬ 
ceiver in the Court below, the debts were not mutual. 
Thus in Cm// v. Italia, IS Wall. Glib, the debtors and 
creditors were not the same parties. (Jray and (lay- 
lord were jointly indebted to an Insurance Company, 
when the Company became indebted to Cray and his 
brother, as partners. 


17 


Similarly, in Braarenard v. Case, 91 l*. S. 134, a 
Bank was indebted to a partnership while one of the 
partners, individually, had a chim against the Bank. 

On tlu* other hand, in Seammon v. Kimball , 9*.2 U. S. 
362, an Insurance Company deposited funds with 
Seammon, a private hanker, and later became indebted 
to Seammon on a lire insurance policy. When the 
Company became insolvent, the Supreme Court held 
that Seammon was entitled to a set-off because Seam- 
moil, tin* same jtarty, was a debtor to and also a credi¬ 
tor of the Company, although the debts arose out of 
different transactions. 

Appellants also concede that the debts must be of 
the same qnalitf/. The debts are not of the same qual¬ 
ity when one depends upon a loyal title and the other 
upon an equilable title. Thus, even if the Receiver 
were correct in his contention that “customers” of 
Bo ss tk Phelps had an equitable claim to some of the 
money on deposit in the name of Boss <k Phelps, such 
customers could not offset their equitable interest 
nyainst any Je/ral claim which the Receiver miyht have 
ayainst them. The claims would not be of the same 
quality and the fear expressed by the Receiver in his 
answer that he miyht be liable to such customers (R. 
13), is, therefore, without substance. 


DEPOSITORS, NOT 
PORS, ARE ENTITLED 


DEPOSITORS’ CREDI- 
TO THE SET-OFF. 


\\ here funds of an estate a.re deposited by an execu¬ 
tor or trustee in his name as executor or trustee, such 
deposits can not be offset ayainst his individual debt, 
because the debts are not mutual or of the same 
quality. 
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Thus, in Thomas v. Palter Title and Trust Co., 2 
Fed. Supp. 12, cited by counsel for the Receiver in 
the Court below, there was no right of set-off where 
a Bank had a deposit of its own funds in its own name 
with a Trust Company and the Trust Company had a 
deposit of trust funds in the Bank in an account desig¬ 
nated “Trust Account.” 

In other words, if the deposits of Boss & Phelps 
were earmarked trust funds, in which the beneficial 
interest was owned by third parties and not by Boss 
& Phelps, such deposits could not be set-off against 
Boss & Phelps’ debt to the Bank. 

Only question in controversy—Were the deposits trust 

funds? 

In view of the concession made in the last preced¬ 
ing paragraph, the only question in controversy is: 
Are Boss & Phelps’ deposits to be regarded as trust 
funds of the character above described? 

An analysis of the uncontradicted evidence and of 
the findings of fact will demonstrate that these deposits 
were not trust funds, but before proceeding with such 
an analysis, it may be advisable to consider, briefly, 
the legal relationship between a bank and its de¬ 
positors. 

General depositor is a creditor of the bank. 

In Scammon v. Kimball, 92 U. S. *562, 369, the Court 
pointed out the distinction between “special deposits” 
and “general deposits.” In the case of a special de¬ 
posit, the bank is a mere bailee, who must return to the 
depositor the identical money deposited with it. In 
the case of a general deposit, the bank may mingle the 
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funds with other funds deposited with it and becomes 
liable to the depositor for the amount as a debt which 
can be discharged by legal payment thereof. In other 
words, the Bank becomes a legal debtor and the de¬ 
positor a legal creditor. 

“It cannot be doubted that, except under special 
circumstances, or where there is a statute to the 
contrary, a deposit of money upon general account 
with a bank creates the relation of debtor and 
creditor. The money deposited becomes a part 
of the general fund of the bank, to be dealt with 
by it as other moneys, to be lent to customers, and 
parted with at the will of the bank, and the right 
of the depositor is to have this debt repaid in 
whole or in part by honoring checks drawn against 
the deposits. It creates an ordinary debt, not a 
privilege or right of a fiduciary character. Bank 
of the Republic v. Millard, 10 Wall. 152. Or, as 
defined by Mr. Justice White, in the case of Davis 
v. Elmira Savings Bank, 161 U. S. 275, 288; ‘The 
deposit of money bv a customer with his banker 
is one of loan, with the superadded obligation that 
the money is to be paid, when demanded, by a 
check.’ ” 

New York County Bank v. Massey, 192 U. S. 
138. 

All of Boss & Phelps’ deposits were general deposits. 
Boss & Phelps were, therefore, creditors of the bank. 

Labels on deposits not conclusive as to character of 

deposits. 

Where an account stands in the name of an indi¬ 
vidual as “General Agent,” “Trustee,” “Executor,” 
or some such designation implying that the funds are 
held in a representative capacity for some other per- 
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son or persons, a prima facie notice is thereby given to 
the bank that the deposit does not belong to the deposi¬ 
tor in his individual capacity. The presumption is 
not conclusive, but the burden would be upon the de¬ 
positor to show that the designation “Trustee” or 
“Executor” was used through inadvertence and that 
the funds were really his own property. 

Conversely, where a deposit is in the name of an in¬ 
dividual, without any such qualifying designation, a 
prima facie presumption arises that the funds belong 
to the individual in his own right. Any one claiming 
them to be trust funds, in which he has a beneficial 
interest, must sustain the burden of proving that fact. 

The labels used in the present case do not indicate 
a representative capacity. The term “Rent Depart¬ 
ment” implies that the funds belong to a department 
of Boss £ Phelps, that is, that the funds belong to Boss 
& Phelps, not to any other person. All checks were 
signed by and in the name of “Boss & Phelps,” not 
“Boss & Phelps, Agents,” or “Boss & Phelps, Trus¬ 
tees.” 

Prima facie, therefore, the deposits belong to Boss 
& Phelps in their own right and if the Receiver claims 
that they are trust funds, he must prove it. The Re¬ 
ceiver wholly failed to sustain that burden and the 
uncontradicted evidence established conclusively that 
Boss & Phelps owned the deposits in their own right. 

The accounts might just as well have been called 
“Account No. 1,” “Account No. 2,” “Account No. 3” 
and “Account No. 4” of Boss & Phelps. 

If all of the four accounts in question had been com¬ 
bined in one account in the name of “Boss & Phelps,” 
could the Receiver have denied the set-off on the 
ground that Boss & Phelps owed some money to some 
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insurance companies, some money to certain vendors 
of real estate, to certain landlords and to the owners 
of certain notes? The deposits belonged absolutely to 
Boss & Phelps in their own right, even though they 
were at the same time indebted to certain customers. 

Instead of having only one bank account and doing 
all of their bookkeeping in their own office, Boss & 
Phelps, as a matter of convenience , divided their de¬ 
posits into six accounts, but never notified the Bank, 
directly or indirectly, that any other person or persons 
had any right to or lien upon any of the specific funds 
deposited. The loiver Court so found as a fact (R. 22). 

“No bank is bound to take notice of memoranda 
and figures upon the margin of a check, which a 
depositor places there merely for his own con¬ 
venience , to preserve information for his own 
benefit.” 

State Bank v. Dodge , 124 U. S. 333, 346. 

Instead of having one bank account, Boss & Phelps 
divided their deposits into six accounts as a matter of 
convenience, but as one of the partners, Phelps, tes¬ 
tified : 

“It was all one business transacted under one 
head with separate departments, those depart¬ 
ments intermingling constantly/’ (R. 30.) 

The Bank always treated the six accounts together 
as the Boss & Phelps account. In other words, the 
Bank required Boss & Phelps to keep on deposit a 
“compensating balance” of at least 20 per cent of their 
borrowings as a minimum and “if the aggregate of 
the six accounts fell below twenty per cent of the 
amount borrowed, plaintiffs would hear from the 
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Bank’s officers, who made no distinction between the 
different accounts in tlieir dealings with plaintiffs 
(R. 29). 

There was certainly no actual notice to the Bank 
that the deposits were trust accounts, the lower Court 
having found that “prior to the suspension of the 
Bank, plaintiffs never informed any officer of the Bank 
that any of the money on deposit belonged to anybody 
besides plaintiffs” (R. 22). The Receiver testified 
that he had nothing to do with the Bank before it was 
closed (R. 35) so that he had no such actual notice. 
The labels themselves carried no such notice and the 
lower Court’s conclusion that these deposits were trust 
funds was based upon an assumption which was not 
supported by and was contrary to the evidence. 

Analysis of Facts Showing that Deposits were not 

Trust Funds. 

Course of dealing between Boss & Phelps and bank. 

For many years, Boss & Phelps had been borrow¬ 
ing money from the Bank, from time to time, giving 
their notes, signed by all three partners and endorsed 
“Boss & Phelps” in the handwriting of one of the part¬ 
ners, payable to the order of the Bank (R. 16-17, 
27-28). One of the notes, typical of the others, was 
offered in evidence (R. 28). 

To secure payment of this indebtedness, Boss & 
Phelps deposited as collateral certain second trust 
notes, which they owned (R. 18, 20). 

As additional security for their indebtedness, Boss 
& Phelps were required to sign and did sign a “col¬ 
lateral loan agreement” which is quoted in the evi¬ 
dence (R. 28) and in the findings of fact (R. 18). Un- 
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der this agreement, the Bank was authorized, at any¬ 
time, to apply to the payment of Boss & Phelps’ debt 
to the Bank “any and all moneys, now or hereafter, in 
hands of said holder (Bank), on deposit or otherwise 
to credit of, or belonging to, undersigned (Boss & 
Phelps), whether the said obligations and liabilities are 
due or not due.” 

If the officers of the Bank regarded these deposits 
as “trust accounts,” what right did such officers have 
to demand a “collateral loan agreement” pledging 
“trust funds,” belonging to others, as security for the 
firm’s personal obligation to the Bank? The answer 
to this pertinent question is quite obvious—the officers 
of the Bank never regarded or treated the deposits 
as “trust funds.” 

Money in accounts was money borrowed from Bank. 

If Boss & Phelps had been operating on a strictly 
cash basis, it would not have been necessary for them 
to borrow from the Bank. If they had always collected 
all rents from houses before they made any expendi¬ 
tures for repairs and taxes, they could have deducted 
such expenditures before remitting the balances to the 
landlords. If thev had alwavs collected all insurance 
premiums from policy holders before they forwarded 
the amount of the premiums to the insurance com¬ 
panies, it would never have been necessary to borrow 
any money from the Bank to put in the Insurance De¬ 
partment account. 

But Boss & Phelps did not operate on a cash basis. 
They frequently advanced money for taxes and re¬ 
pairs before they collected the rent (R. 21, 31). They 
paid the insurance companies each month “whether or 
not such premiums had been collected from the policy 
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holders” (R. 21). In the Collection Department and 
Sales Department, as of February 28, 1933, Boss & 
Phelps’ collections or receipts were less than the 
amounts paid therefrom to their clients (R. 22). In 
these two accounts, there was a net balance due Boss 
& Phelps from their customers, not an indebtedness 
from Boss & Phelps to their customers. 

Therefore, from what source did Boss & Phelps get 
the money to make these advances? From what source 
did they get the money which was on deposit to the 
credit of the four accounts in question? 

There can be no dispute about the answer to these 
questions. Boss & Phelps borrowed the money from 
the Bank, deposited it first in their “General Account” 
and then transferred it to the other accounts, or de¬ 
partments, as and when needed for the purposes above 
indicated (R. 20-21). The balances on hand when the 
Bank closed and the deficit resulting from the excess 
of disbursements over receipts in two of the accounts, 
Sales Department and Collection Department, was, in 
reality, money which Boss & Phelps had borrowed 
from the Bank. 

The Receiver always conceded that so long as the 
money borrowed from the Bank remained in the Gen¬ 
eral Account, it was Boss & Phelps’ money and he 
agreed to an offset of the balance which happened to 
be in the General Account when the Bank closed its 
doors (R. 19). 

The Receiver, however, seems to take the position 

that when funds were transferred from the General 

Account to the Rent Department, for example, they 

were no longer funds which belonged to Boss & Phelps; 

that the mere transfer from one account to another 

srave certain unnamed landlords or customers a bene- 
© 
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ficial interest therein. This position is wholly unten¬ 
able. Boss & Phelps had the right and frequently did 
re-transfer funds back to the General Account for the 
purpose of paying notes due the Bank, or sometimes 
the notes due the Bank were paid out of money on de¬ 
posit in the Sales Department (R. 21). The lower 
Court found that “the funds of the different depart¬ 
ments were constantly intermingled” (R. 21). The 
Bank recognized the right of Boss & Phelps to so in¬ 
termingle the funds and thereby admitted that Boss 
& Phelps owned all of the money in all of the accounts 
at all times. 


Insurance Department. 

Boss & Phelps had business relations with six or 
seven fire insurance companies. As each policy was 
written a report w^as sent to the Company so that it 
would know that it was on the risk. Each company 
gave Boss & Phelps a credit for sixty days, within 
which to pay the premium to the company. Instead of 
waiting sixty days, Boss & Phelps always paid the 
companies the net premiums, after deducting their 
commissions, at the end of each month “whether or 
not such premiums had been collected, from the policy 
holders” (R. 21). “If plaintiffs were unable to col¬ 
lect the premium from the policy-holder, plaintiffs had 
to stand the loss (R. 21.) 

The sale of insurance differs very little from the 
sale of other commodities. Where a wholesale dealer 
ships coal to a retailer on a 60 day credit basis, when 
the retailer sells the coal, collects from his customers 
and deposits the money so collected in his bank ac¬ 
count, the wholesaler has no lien upon or beneficial in- 
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terest in the deposit. The wholesaler is nothing more 
nor less than a creditor of the retailer. 

Part of the money in the Insurance Department un¬ 
doubtedly was money collected from policy holders, 
part of it represented commissions and the amount 
in the account fluctuated. Sometimes there was a net 
balance due from Boss & Phelps to insurance com¬ 
panies and sometimes the insurance companies had 
been paid more than Boss & Phelps had collected from 
policy holders. 

When this latter condition prevailed, in order to re¬ 
mit to the companies before the premiums were col¬ 
lected from policy holders, it was necessary for Boss 
& Phelps to obtain money from some source and place 
it in the Insurance Department. 

Obviously, one source was the General Account, in 
which money borrowed from the Bank, had been de¬ 
posited. Another source is explained in the uncon¬ 
tradicted evidence (R. 30) summarized in the lower 
Court’s Findings: “This Insurance Department ac¬ 
count was opened in 1023 with $1000 of plaintiffs’ own 
money and gradually built itself up to where it was 
self supporting and carried itself, as a considerable 
part of the account was represented by commissions 
which belonged to plaintiffs” (R. 21). 

When the Bank closed, there was a balance of $7,- 
158.82 in this account. The above finding shows that 
$1,000 of it was “plaintiffs’ own money” and a con¬ 
siderable part of it was “commissions which belonged 
to plaintiffs.” How can any Court reconcile these 
facts with a legal conclusion that this was a “trust 
account”? 

No insurance company ever claimed any beneficial 
interest in the deposit (R. 21). The officers of the in- 
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surance companies probably had no information about 
the account and one such official wrote: “We have no 
claim against the bank in which you deposited pre¬ 
miums. * * * We have relied upon receiving re¬ 

mittances from you and do look solely to you for the 
payment of all premiums due.” (R. 31.) 

Rent Department. 

Similarly, in the Rent Department account, rents 
collected from tenants were deposited, but Boss & 
Phelps frequently “advanced money out of this ac¬ 
count” for taxes, repairs and operating expenses on 
property of various landlords “when the amounts to 
the credit of such landlords were not adequate and the 
landlords were then indebted to plaintiffs on account 
thereof” (R. 21). 

Thus, some landlords were indebted to Boss & Phelps 
and Boss & Phelps were indebted to some landlords. 

The Receiver did not sustain the burden of showing 
that any landlord ever claimed or had any beneficial 
interest in the balance which happened to be in this 
account when the Bank closed. On the contrary, sev¬ 
eral landlords in this case testified that they relied 
entirely upon Boss & Phelps’ credit (R. 34-35), one of 
them testifying that he “paid no attention to what 
bank plaintiffs kept their deposit in” (R. 34). In fact, 
the lower Court found that “no landlord ever claimed 
that he had any interest in any particular bank ac¬ 
count of plaintiffs” (R. 21). 

Some of the rents were collected from properties 
belonging to Boss & Phelps (R. 21). Such rents cer¬ 
tainly belonged to Boss & Phelps and were not “trust 
funds”. 
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Collection Department. 

In the Collection Department, Boss & Phelps de¬ 
posited interest collected on notes and from that ac¬ 
count paid interest semi-annually to the owners of 
the notes “whether or not such interest had been col¬ 
lected from the parties liable on such notes” (R. 22). 
They had advanced thousands of dollars in that way 
and when the Bank closed, the amounts advanced ex¬ 
ceeded the amounts collected by Boss & Phelps (R. 
22). The deficit was, therefore, financed by the bor¬ 
rowings from the Bank. 

No third party, or client of Boss & Phelps, there¬ 
fore, could possibly have any claim to or interest in 
this Collection Department account, and no customer 
ever claimed any such interest (R. 22). This balance 
represented money borrowed from the Bank and the 
Bank was entitled, at any time, to seize and apply it, 
under the collateral loan agreement, as a set-off against 
Boss & Phelps’ debt to the Bank, but could not have 
done so had the balance been “trust funds” belong¬ 
ing to others. 


Sales Department. 

The same thing is true of the Sales Department ac¬ 
count, in which Boss & Phelps deposited money re¬ 
ceived from purchasers of real estate. When the Bank 
closed, “the receipts in that account were less than the 
amounts paid therefrom to clients” and the lower 
Court so found as a fact (R. 22). The deficit and the 
balance in the account, therefore, was in reality money 
borrowed from the Bank, and not trust funds in which 
any third party had or ever claimed any interest. 
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Receiver’s subsequent allowance of set-off to extent of 

dividends. 

The Receiver cited authority in the lower Court in 

* 

support of his contention that the status of the ac¬ 
counts on February 28, 1933, fixed the rights and lia¬ 
bilities of the parties and subsequent events should be 
disregarded. 

Yet, he permitted a set-off to the extent of $30,205.82 
on account of dividends declared in favor of deposi¬ 
tors, being 20 per cent on September 26, 1933, 30 per 
cent on November 13, 1933, and 10 per cent on Feb¬ 
ruary 24, 1936, (R. 20), thereby admitting that Boss 
& Phelps, and no one other than Boss & Phelps, owned 
the deposits. The Receiver stated that he then allowed 
these credits because he learnd that after the closing 
of the Bank, Boss & Phelps settled with all of their 
creditors, but, according to his own theory, he should 
disregard these subsequent events. 

Appellee’s cases distinguished. 

As above stated, many of the cases cited by appellee 
may be distinguished upon the ground that the set-off 
was disallowed because the debts were not mutual or 
of the same quality. It seems unnecessary, therefore, 
to review them in detail. 

Apparently the lower Court was led into error by a 
misunderstanding of the case of Central National Bank 
v. Connecticut Mutual Life Insurance Company , 104 
U. S. 54, decided more than fifty years ago. In that 
case, A. II. Dillon, General Agent of an Insurance 
Company, opened an account in a Bank in the name of 
“A. H. Dillon, Gen’l Ag’t.” Dillon carried another 
account in his wife’s name, but made deposits therein 
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and drew checks thereon, in his wife’s name, for his 
individual use. Dillon, being- in distress for money 
because of stock speculations, persuaded the president 
of the Bank to honor checks for $13,000 drawn on his 
wife’s account after the Bank credited her account 
with the proceeds of her note for $12,000. Upon de¬ 
fault in payment of the note, the Bank charged the 
amount thereof against Dillon’s account as “General 
Agent,” although the Bank had been 'put on notice that 
the funds in that account did not belong to Dillon in¬ 
dividually. The Insurance Company filed a bill in 
equity claiming that the $11,000 in the General Agent’s 
account belonged to the Insurance Company and the 
Supreme Court upheld the Company’s claim. 

The distinction between the facts in that case and 
those involved in the present case is apparent. There 
Dillon was general agent for a single company and 
the officials of the bank had actual notice that the funds 
in the General Agent account belonged to the Insur¬ 
ance Company and did not belong to Dillon individ¬ 
ually (104 U. S. p. 63). The account might just as 
well have been carried in the name of the Company, 
per Dillon, General Agent. In the present case, the 
uncontradicted evidence was that “no notice whatso¬ 
ever was given by plaintiffs to any officer of the Bank 
that any one other than plaintiffs owned or had any 
interest in any of these deposits” (R. 32) and the 
lower Court so found as a fact (R. 22). 

The case just cited, 104 U. S. 34, is a leading case on 
the subject of tracing and identifying a fund, in which 
the plaintiff has an equitable interest, but, in the pres¬ 
ent case, no third party has ever claimed any interest 
in these deposits and witnesses, representing clients or 
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customers of Boss & Phelps, expressly disclaimed hav¬ 
ing any interest therein (R. 34-35). 

The memorandum opinion of the learned trial Judge 
(R. 15) was based upon a converse proposition; that 
if Boss & Phelps had become insolvent, some of their 
creditors might have prevented the Bank from estab¬ 
lishing a set-off of the deposits, but before such credi¬ 
tors could have accomplished that result, it would have 
been necessary for them to prove facts which are 
directly contrary to the uncontradicted evidence in 
this case. 

In the very recent case of Jennings, Receiver, v. U. 
S. Fidelity & Guaranty Co., 294 U. S. 216, hereinafter 
reviewed at some length, the Supreme Court cites and 
distinguishes the case of National Bank v. Insurance 
Co., 104 U. S. 54. The later and not the earlier case 
applies to the present situation. 

The case of Dakin v. Bayhy, 290 U. S. 143, cited by 
counsel for the Receiver in the lower Court, does not 
sustain the contention of the appellee in the present 
case. There certain persons deposited with a Bank in 
Clearwater, Florida, for collection checks drawn on a 
bank in St. Petersburg, Florida, and on other banks in 
St. Petersburg. The Clearwater bank sent the checks 
to the St. Petersburg bank, which collected them by 
charging them against the accounts of depositors in the 
St. Petersburg bank, and by collecting some of them 
from other banks in St. Petersburg. The St. Peters¬ 
burg bank then sent to the Clearwater bank drafts for 
the aggregate amount collected drawn on the Chase 
National Bank, New York, where the St. Petersburg 
bank had a deposit account, but the St. Petersburg 
bank failed before payment of the drafts. The Clear- 
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water bank, in the meantime, had collected various 
items sent to it bv the St. Petersburg bank for collec- 
tion. The Clearwater bank, claiming in its own right 
to be a creditor of the St. Petersburg bank, contended 
that its claim against the St. Petersburg bank be set¬ 
off against the claim presented by the Receiver of the 
St. Petersburg bank. Shortly thereafter the Clear¬ 
water bank was also placed in the hands of a receiver. 
Neither bank had a general deposit account with the 
other bank. 

The Supreme Court of the United States held that, 
under a Florida statute , a bank which received checks 
for collection, did not become liable to the depositors 
of such checks (in the absence of due diligence as de¬ 
fined in the statute) until the checks were actually col¬ 
lected. Accordingly, the Clearwater bank was a mere 
collection agent for its depositors and did not become 
the owner of the items in its own right. The Clear¬ 
water bank, therefore, was not entitled to the set-off 
claimed, because its depositors, under the Florida 
statute, remained the owners of the claim against the 
St. Petersburg bank, the Supreme Court, saying: 

“The Clearwater bank must therefore sue as 
representative or agent of depositors; for a recog¬ 
nition of its right to sue as owner would destroy 
the cause of action of the depositors against the 
St. Petersburg bank, or leave that bank subject to 
a possible double liability. If the cross-demand is 
asserted in an agency capacity, the debts are not 
held in the same right by the two banks, lack mu¬ 
tuality, and the one can not be set off against the 
other; if it is asserted by the Clearwater bank as 
owner of the drafts, the demand cannot be main¬ 
tained, for the reason that no showing is made 
that the agency relationship was altered to that of 
debtor and creditor.” 
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The majority and dissenting opinions, however, both 
indicate that, in the absence of a statute or agreement 
to the contrary, the “agency relationship” would have 
been altered to that of debtor and creditor , or if 
the drafts had been actually collected by the Clear¬ 
water bank, such bank, instead of remaining an agent 
for its depositors, would have become a debtor to its 
depositors. 

Thus, even admitting for the sake of the argument, 
that Boss & Phelps started as mere agents to collect 
rents for their landlord customers,—yet after they 
actually collected the rents and deposited such rents 
to the credit of Boss & Phelps, then the debtor and 
creditor relationship arose and the landlords became 
only creditors of Boss & Phelps. The landlords then 
had no right to sue the tenants for the rent, but could 
sue Boss & Phelps for the net rents, after Boss & 
Phelps deducted sums advanced for repairs, taxes, 
and commissions. 

Where there is no statute, similar to the Florida 
statute involved in Dakin v. Bayly, and there is no 
special agreement to the contrary, when a bank ac¬ 
cepts checks from its depositors and credits the deposi¬ 
tors with the amount thereof, the bank becomes the 
absolute owner of the checks and a creditor of the bank 
on which they are drawn. 

“When paper is endorsed without restriction 
by a depositor, and is at once passed to his credit 
by the bank to which he delivers it, he becomes the 
creditor of the bank; the bank becomes owner of 
the paper, and in making the collection is not the 
agent of the depositor 

Douglas v. Federal Reserve Bank, 271 U. S. 
489, '492. 
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followed in 

Equitable Trust Co. v. Rochling, 275 TJ. S. 248, 
252. 

The two cases last cited follow Burton v. United 
States, 196 U. S. 283, in which a transaction with Riggs 
National Bank was involved, and support the conten¬ 
tion that after collecting rents and insurance pre¬ 
miums, Boss & Phelps were oivners of the funds and 
became debtors to their customers, not mere agents of 
or trustees for their customers. 

In Citizens <£ Southern Bank v. Fayram, 21 Fed. (2d) 
998, Fayram instructed his agent, Watkins, to collect 
a mortgage and to pay the proceeds to Erwin for in¬ 
vestment. Watkins collected the mortgage and de¬ 
posited the proceeds with the Bank to the credit of the 
Watkins Company, then Watkins committed suicide. 
The Court held, under those facts, that as no new 
credit had been extended by the Bank after the deposit 
was made, the Bank could not set off the deposit 
against Watkins’ debt to the Bank, and that Fayram’s 
executrix could recover the deposit from the Bank. 
This was a case of a beneficial owner tracing a special 
earmarked fund. 

In Swift db Co. v. Hammond Farmers Association, 
22 Fed. (2d) 166, a farmers association, as agents for 
Swift & Co., sold fertilizers and were required to keep 
the proceeds of sale in a separate account. The Bank 
had notice that the account was held by the associa¬ 
tion as agent for Sioift d Co. and extended no credit 
to the association on the strength of the deposit. It 
was held that the Bank could not apply the deposit as 
a set-off against the association’s debt to the Bank, 
but Swift & Co. could trace and recover the deposit. 


35 


These cases, cited by counsel for the Receiver in the 
Court below, throw little, if any, light upon the ques¬ 
tion under discussion. 

Recent authorities supporting appellants’ position. 

As between Boss & Phelps and the Bank, the legal 
relationship was that of debtor and creditor , and the 
Receiver was under no obligation to consider an al¬ 
leged equitable interest of unnamed parties which 
really did not exist. 

In the nine volume edition of Michie on Banks and 
Banking, recently published, many cases will be found 
in support of the following text: 

“It is held that when a bank has received money 
from a depositor, credited him on its books, and 
so impliedly contracted to honor his check, it is 
estopped to allege that the money belongs to some 
one else, in the absence of a claim by a third per¬ 
son.” 

Michie on Banking, Vol. 5, p. 169. 

“It is held that where a fund is deposited for a 
specific purpose, but subject to the depositor’s 
check, it remains the property of the depositor, is 
subject to set-off, and is in no sense a trust fund.” 

Michie on Banking, Vol. 5, p. 251. 

“The trend of all modern decisions is toward 
liberality in the allowance of set-offs in the case of 
insolvency of the party against whom the set-off 
is claimed, to the end that only the true balance 
may be required to be paid to the representative of 
the estate of the insolvent.” 

Michie on Banking, Vol. 5, p. 292. 

Fulton Bank v. Hozier, 267 U. S. 276. 

In the above case, Hozier gave Imbrie & Co., brok¬ 
ers, a check for $2656.13 to be used to buy certain 
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stocks. Imbrie & Co. deposited the check to their 
credit in the Fulton National Bank. The proceeds of 
the check were still to the credit of Imbrie & Co., when 
the firm failed without having bought the stock, where¬ 
upon the Bank offset certain notes it held against Im¬ 
brie & Co. against the deposit, absorbing it. After 
discussing some jurisdictional questions and Hozier’s 
claim that the deposit was a “trust fund” for his bene¬ 
fit, the Court held: 

“As between Imbrie & Company, or the receiver 

appointed to administer their assets, and the bank, 

the latter had the superior claim to the deposit or 

credit here involved—whether it could be required 

to account to the customer as for his monev was a 

* 

question between them. ’ ’ 

Paraphrasing the above language and applying it to 
the present case, as between Boss & Phelps and the 
Commercial Bank, or its Receiver, the latter had the 
superior claim to the deposit or credit here involved— 
whether the Bank could be required to acount to the 
customers of Boss & Phelps as for their money was a 
question between the Receiver and such customers. 
The Receiver need not fear the presentation of any 
claim by Boss & Phelps’ customers, because such cus¬ 
tomers have been fully paid by Boss & Phelps. 

If the Receiver had the “superior claim” to the de¬ 
posits of Boss & Phelps, such deposits may be set off 
against Boss & Phelps’ debt to the Receiver. 

Jennings v. United States F. & G. Co., 

294 U. S. 216 

In the very recent case of Jennings v. United States 
F. <& G. Co., 294 U. S. 216, the Court distinguishes the 
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case of National Bank v. Insurance Company, 104 U. 
S. 54. A check drawn on another bank was sent for 
collection to the National Bank of Gary, Indiana, and 
was collected through a clearing house transaction 
whereby amounts due from other banks to the collect¬ 
ing bank were offset against other amounts due to the 
other banks from the collecting bank. The collecting 
bank then issued a draft, which included the amount 
of the check, to the forwarding bank, but before the 
draft was honored, the collecting bank was placed in 
the hands of a Receiver. 

A question arose as to whether the amount of the 
check thus collected by the collecting bank was a trust 
fund, or whether the collecting bank was merely a 
debtor owing to the forwarding bank the amount of 
the check which it had collected as agent, or as stated 
in the opening sentence of Mr. Justice Cardozo’s opin¬ 
ion: 


“A trust has been impressed upon the assets 
of a national bank in the hands of a receiver for 
the proceeds of a check collected through a clear¬ 
ing house before the closing of the bank by the 
Comptroller of the Currency. The question is 
whether the trust may be upheld.” 

The Court held that the trust could not be upheld, 
pointing out that when one makes a collection as agent 
for another, after the collection has been made and, in 
the usual course of business, the funds collected have 
been mingled with the agent’s own funds, the agent is 
no longer trustee but only a debtor to his principal, 
the Court saying: 

“In the absence of tokens of a contrary inten¬ 
tion, the better doctrine is, where the common law 
prevails, that the agency of the collecting bank is 
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brought to an end by the collection of the paper, 
the hank from then on being in the position of a 
debtor, with liberty, like debtors generally, to use 
the proceeds as its own.** (Citing many cases.) 
###*#### 

“When credit ceases to be provisional, or when 
the accepted instrument is paid, the collecting 
bank is liable as debtor, if not otherwise, to the 
same extent as if payment had been made in cash 
over the counter. One duty—the duty to collect— 
is at an end, and another—the duty to remit—has 
arisen in its place.” 

******** 

“If the money had been paid over the counter 
with the understanding that it was accepted as a 
special deposit (Citing cases), the doctrine of a 
continuing trust would charge the agent with a 
duty to set the proceeds of collection apart from 
other assets, and hold them intact for transmis¬ 
sion to the forwarder. Nothing of the kind was 
done. Nothing of the kind was required or ex¬ 
pected to be done. On the contrary, the (Indiana) 
statute gave notice to the agent that instead of 
establishing a trust, it was at libertv to set off 
what was due to it in one capacity against what 
was owing by it in another, being liable, however, 
as debtor when the set-off became final. 

“We are not concerned at this time with a con¬ 
structive trust in the strict sense, a trust ex male- 
ficio, which may be fastened upon a wrongdoer 
irrespective of intention. Pomeroy, Equity Juris¬ 
prudence, vol. 1, sec. 155; vol. 3, secs. 1044, 1046. 
There was no wrongdoing here, but conduct wholly 
regular, with the result that any trust existing 
must be one implied in fact. In that situation 
there is no basis for a holding that a trust was 
transferred from the proceeds of collection to an 
equivalent part of the cash resources of the agent, 
the beneficial interest of the principal being un- 
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affected by the set-off. Cf Knatchbull v. Hallett, 
13 Ch. Div. 696; National Bank v. Insurance Co., 
104 U. S. 54, 68; Schuyler v. Littlefield, 232 U. S. 
707. To draw such an inference, far from pro¬ 
moting intention, would ignore and override it. 
By a permitted course of dealing the proceeds of 
the check, instead of being deposited upon collec¬ 
tion in the vaults of the collecting agent, were spe¬ 
cifically appropriated to the discharge of other ob¬ 
ligations. There was not even a partial or pro¬ 
portionate payment that could have found its way 
into the vaults, for the balance at the close of the 
operations of the day was adverse to the collector 
and in favor of the clearing house. These being 
the facts, there is no room in our view for the use 
of those presumptions that affect the conduct of a 
wrongdoer who draws upon a mingled fund made 
up of his own moneys and another’s. Knatchbull 
v. Hallet, supra; National Bank v. Insurance Co., 
supra. The presumption collapses when their is 
neither trust nor wrong.” 

Thus, in the present case, even though Boss & Phelps 
may be deemed to have made collections as agents for 
third parties, after making the collections and mingling 
the funds collected with their own funds, not ex male- 
ficio but in the ordinary course of business (R. 21, 30), 
the deposits are not to be considered as trust funds, as 
Boss & Phelps then became merely debtors to such 
third parties. As Justice Cardozo said in the above 
opinion: “One duty—the duty to collect—is at an end, 
and another—the duty to remit—has arisen in its 
place.” The latter duty is not that of trustee to cestui 
que trust but of debtor to creditor. 

When the res involved is not a specific article or a 
special deposit, which must be set apart and delivered 
in kind by the agent to the principal, but money or 
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funds, which may be mingled in the usual course of 
business with the agent’s own funds, the agent be¬ 
comes not a trustee, but only a debtor to the principal. 

A careful study of the last half of the opinion in 
Commercial Bank v. Armstrong, 148 U. S. 50, cited in 
the Jennings Case, supra, will show that it fully sup¬ 
ports the position just stated. There the Commercial 
Bank filed a bill against Armstrong, Receiver of the 
Fidelity Bank, to charge the Receiver as trustee of 
certain funds. The Court held that where the Fidelity 
Bank, as agent, had completed collection and mingled 
the proceeds with its own funds according to the 
ordinary custom of banking, the Fidelity Bank became 
only a debtor to its principal, the Court saying: 

“We also agree with the Circuit Court, in its 
conclusions as to those moneys collected by sub¬ 
agents to whom the Fidelity was in debt, and 
which collections had been credited by the sub¬ 
agents upon the debts of the Fidelity to them, be¬ 
fore its insolvency was disclosed, for there the 
moneys had practically passed into the hands of 
the Fidelity, the collection had been fully com¬ 
pleted. It was not a mere matter of book-keeping 
between the Fidelity and its agents; it was the 
same as though the money had actually reached 
the vaults of the Fidelity. It was a completed 
transaction between it and its subagents, and 
nothing was left but the settlement between the 
Fidelity and the principal—the plaintiff. The con¬ 
clusions of the Circuit Court were based upon the 
idea that these collections could not be traced, be¬ 
cause they had passed into the general fund of the 
bank. We think, however, a more satisfactory 
reason is found in the fact that, by the terms of 
the arrangement between the plaintiff and the Fi¬ 
delity, the relation of debtor and creditor was 
created when the collections were fully made. The 
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agreement was to collect at par, and remit the first, 
eleventh, and twenty-first of each month. Collec¬ 
tions intermediate those dates were, by the cus¬ 
tom of banks and the evident understanding of the 
parties, to be mingled with the general funds of 
the Fidelity, and used in its business. The fact 
that the intervals between the dates for remitting 
were brief is immaterial. The principle is the 
same as if the Fidelity was to remit only once 
every six months. It was the contemplation of the 
parties, and must he so adjudged according to the 
ordinary custom of hanking, that these collections 
were not to he placed on special deposit and held 
until the day for remitting . 

• ###*##*# 

“Bearing in mind the custom of banks, it cannot 
be that the parties understood that the collections 
made by the Fidelity, during the intervals between 
the days of remitting, were to be made special 
deposits, but on the contrary, it is clear that they 
intended that the moneys thus received should 
pass into the general funds of the bank, and be 
used by it as other funds, and that when the day 
for remitting came, the remittance should be made 
out of such general funds.” 

The same reasoning applies to Boss & Phelps. In 
so far as they acted as agents in collecting funds, after 
the collection had been fully completed and the funds 
were mingled with Boss & Phelps’ own funds in the 
ordinary course of business, Boss & Phelps became 
merely debtors to, not trustees for, their customers 
and, as between Boss & Phelps and the Bank, such 
funds were and are to be treated as Boss & Phelps’ 
money, which they are entitled to have set-off against 
their debt to the Bank. 
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CONCLUSION. 

It appearing from the uncontradicted evidence and 
from the findings of fact that the deposits in the four 
departmental accounts above described were not 
“trust accounts”, it seems clear that the lower Court 
erred in reaching that legal conclusion and appellants 
are entitled to the entire set-off claimed as of Febru¬ 
ary 28, 1933, when the Bank was closed. 

If the entire amount of the deposits, $54,090, is set¬ 
off against the total debt of $118,000, there would be 
a balance of only $63,910 due as of that date and thus 
a very substantial amount of interest, which the Re¬ 
ceiver has been charging, will be eliminated. 

Dividends on the deposits and collections on the sec¬ 
ond trust notes held bv the Receiver as collateral, hav- 
ing been applied to Boss & Phelps’ debt, such debt has 
now been fully paid, assuming allowance of the set¬ 
off (R. 35). 

It is, therefore, respectfully submitted that the de¬ 
cree of the lower Court should be reversed , with in¬ 
structions to enter a decree granting the relief prayed 
in appellants’ bill of complaint, that is, a decree di¬ 
recting the Receiver to allow the set-off; to settle the 
accounts betwen the parties upon that basis and, it ap¬ 
pearing therefrom that appellants’ debt to appellee has 
been fully paid, directing appellee to return to appel¬ 
lants the second trust notes held by appellee as col¬ 
lateral security. 

Frederic D. McKenney, 
John S. Flannery, 

G. Bowdoin Craighill, 
Attorneys for Appellants. 
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Cary A. Hardee. Receiver, Commercial National 

Bank, Appellee. 
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STATEMENT 

On October 28. 1938. this Court granted the joint mo¬ 
tion of counsel for appellants and appellee that the briefs 
filed in connection with the former appeal No. 6849 be 
considered by this Court in determining the issues on 
this appeal since the same question of law is involved. 
In accordance with the Court’s order, appellee’s brief in 
appeal No. 6849. is attached hereto as an appendix. 

Wc have been unable to find any case decided since 
our brief in appeal No. 6849 was filed which in any way 
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alters or nullifies the principles of law set forth therein. 
Xor is there in the present record any change in tin* basic 
facts since the record shows that Boss 0c Phelps collect 
rents, insurance premiums, proceeds from sales and in- 
terest on loans on real estate tor their various customers. 

11. 24.) The proceeds of these collections were placed 
in tlit* ( ommercial National Bank in accounts appropri¬ 
ately labeled "Sales Department." "Kent Account." "Col¬ 
lection Department." “Insurance Department." (K. 27- 
2S.) It is also dear from the record ( K. -')(.)-.')2) that at 
the time of suspension of the* bank each of these accounts 
included funds that had been collected and were owed to 
the customers of Boss A: Phelps, though in some instances 
they were mixed with funds that may be said to belong 
to Boss A' Phelps. Therefore, we believe that the prin¬ 
ciples set forth in our brief in appeal No. 0840 which 
were followed by the court below must control the de¬ 
cision in this appeal. 

Nor does appellants’ brief advance any argument which 
was not advanced by them in their brief in appeal No. 
0S40. We do not dispute in any way the general prin¬ 
ciples of law set forth by the Federal authorities cited in 
appellants' new brief though we cannot see that these 
authorities are in any way applicable to the facts in the 
instant case. There is no doubt that a bank may have a 
special, a specific or a general deposit, nor that there is a 
clear distinction between a debt and a trust. We submit, 
however, that receipt of rent and other moneys by an 
agent for his principals is in no way analogous to the 
deposit of money in a bank. It is clear that Boss A: 
Phelps were not conducting a general banking business 
but. unlike a bank, were acting as agents. Also it may 
be conceded that in certain limited instances a bank may 
be allowed to set off a deposit of trust funds against the 
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personal indebtedness of the trustee, but these instances 
are limited to eases .where the bank had no knowledge 
of the trust fund and changed its position in the belief 
that the deposits were personal funds of the trustee, as. 
for example, where the bank lends money to a trustee 
personally on the belief that the deposit was a personal 
deposit though in fact it may have been of trust funds. 
It i< unnecessary to quote authorities establishing these 
propositions since they are dealt with in detail in our 
brief in appeal No. 0849. However, we should like t<> 
call attention to the following language of the Supreme 
Court in Central Xational Bant: of Baltimore v. Con¬ 
necticut Mutual Life Insurance Co.. 104 1. S. .”>4. where, 
at page 6S. the court said: 

“The whole subject of this discussion was very 
elaborately and with much learning reviewed by the 
Court of Appeal in England. in the very recent case 
of Knatchbull v. Ifallelt. in re Ilallett s Estate. L.R. 
13 ( h. I). 090. It was there deckled that if mom y 
held by a person in a fiduciary character, though not 
as a trustee, has been paid by him to his account at 
his bander's, tin person for whom he held tin money 
can follow it. and has a charge on the balance in the 
banker's hands, although it was mixed with his own 
moneys; and in that particular the court overruled 
the opinion in Ex parte Dale Co. (supra). * * * 
The Master of the Rolls. Sir George Jessoll. showed 
that the modern doctrine of equity, as regards prop¬ 
erty disposed of by persons in a fiduciary position, 
is that, whether the disposition of it be rightful or 
wrongful, the beneficial owner is entitled to the pro¬ 
ceeds. whatever be their form, provided only he can 
identify them. If they cannot be identified by rea¬ 
son of the trust money being mingled with that of 
the trustee, then the cestui que trust is entitled to 
a charge upon the new investment to the extent of 
the trust money traceable into it: that there is no 
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distinction between an express trustee and an agent, 
or bailee, or collector of rents, or anybody else in a 
fiduciary position; and that there is no difference be¬ 
tween investments in the purchase of lands, or chat¬ 
tels, or bonds, or loans, or moneys deposited in a 
banI: account” (Italics supplied.) 

This clearly indicates that the rents and other moneys 
collected by Boss A: Phelps for their principals were held 
by them in a fiduciary capacity and that the deposit of 
them in the bank in no way affected the interest of Boss 
A: Phelps’ customers in the funds. Since the deposits, 
therefore, were not Boss A: Phelps’ money but were funds 
in which their customers had an interest, it is. of course, 
obvious that they cannot legally be set off against Boss 
A: Phelps’ indebtedness to the bank. 


CONCLUSION 

Therefore, upon the foregoing principles of law. which 
are discussed in detail in the following appendix, it is 
submitted that the Court below committed no error in 
holding that the deposits in question were trust accounts 
and that appellants are not entitled to have such de¬ 
posits set off against appellants’ indebtedness to the 
Bank and. therefore, its decree should be affirmed. 

Respectfully submitted. 

StVAGAR SHERLEY. 

Charles P. Wilson. 

Henry B. Weaver. Jr.. 

730 loth Street X.W. 

Washington. D. C. 

Attorneys for Appellee. 


Sherley. Faust & Wilson. 

Of Counsel. 
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BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

The appellants, Boss and Phelps, are real estate 
brokers conducting business in the District of Colum¬ 
bia. They collect rents for owners of buildings, sell 
property for owners on commission and for them¬ 
selves; they are also agents for one or more insurance 
companies and as such agents place insurance on 
buildings and collect premiums therefor. They also 
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place loans on real estate and collect the interest 
thereon for the lenders. For a long time they had 
done their banking with the Commercial National 
Bank of Washington and at the time the bank was 
declared insolvent and placed in the hands of a re¬ 
ceiver (February 28, 1933) they had accounts in that 
bank aggregating the sum of $54,090, earmarked as 
follows: 

General Account_ $ 1,124.86 

Special Account_ 1,987.07 

Sales Department_ 7,663.65 

Rent Department_ 22,147.95 

Collection Account_ 14,007.65 

Insurance Department_ 7,158.82 

At the time of suspension, February 28, 1933, Boss 
and Phelps owed the bank $118,000 for money bor¬ 
rowed by them and represented by notes signed by 
all three partners and endorsed by the firm name of 
“Boss and Phelps” in the handwriting of one of the 
partners (R. 17). To secure their loans Boss and 
Phelps deposited with the bank prior to suspension as 
collateral security certain second trust notes belong¬ 
ing to them aggregating about $189,000, covered by 
a collateral agreement which gave the bank the right, 
at any time, to appropriate and apply any and all 
moneys on deposit to their credit to the payment of 
their obligation to the bank (R. 18). 

Upon the appointment of the receiver for the bank, 
Boss and Phelps made demand upon him to setxrff 
the entire amount of the credit deposits of $54,'090 
against the note indebtedness of $118,000, which if 
allowed would reduce the amount of their indebted- 
nessitO'the bank from $l T8,000 to $63,910. 
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The receiver refused to set off against the note in¬ 
debtedness any part of the Collection Account, Rent 
Department Account, Insurance Department Ac¬ 
count, or Sales Department Account, for the reason 
that the receiver had been informed that at the date 
of suspension those deposits were made up of funds 
collected or received by Boss and Phelps as agents 
for their various customers, who were the beneficial 
owners of said funds comprising said accounts and 
said funds were held in trust by Boss and Phelps 
(R. 10). However, he did allow the entire sum of 
the General Account of Boss and Phelps and the Spe¬ 
cial Account of Boss and Phelps. 

After the suspension of the bank the Comptroller 
declared three dividends amounting to sixty per cent 
of the deposit claims and upon being advised by Boss 
and Phelps that they had reimbursed their customers 
for the moneys deposited in the various accounts and 
that the entire amount of the funds comprising said 
account then belonged to Boss and Phelps exclusively 
and that no other person then had any interest in 
them, the receiver credited the indebtedness of Boss 
and Phelps to him as receiver with the dividends 
declared by the Comptroller on said deposits (R. 35). 

Thereafter Boss and Phelps filed in the court be¬ 
low a bill of complaint against the receiver, praying 
for a judgment, declaring the plaintiffs to be entitled 
to the set-off claimed; that the receiver be enjoined 
from attempting to collect more than the net amount 
admitted by plaintiffs to be due; that the receiver be 
required to surrender the collateral to plaintiffs upon 
payment of said net amount and that a rule be issued 
against the receiver to show cause why plaintiff 
should not be granted the relief prayed (R. 8). 
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The trial court thereupon entered a rule to show 
cause against the receiver, to which he filed a com¬ 
bined answer both to the rule and to the bill, and 
stated the basis of his defense as follows: 

“Further answering said bill, defendant avers 
upon information and belief that the plaintiffs 
are real estate brokers engaged in business in the 
District of Columbia, among whom the practice 
of collecting rents, insurance premiums and simi¬ 
lar accounts on behalf of their customers has 
been long established and is well known to the 
defendant herein. Such items are frequently 
collected at various times during the course of a 
given month and the practice is to remit to the 
client the proceeds of such collection, after de¬ 
ducting the commissions thereon. That the rela¬ 
tionship between such real estate brokers and 
their clients is that of principal and agent and is 
of a fiduciary nature. That as this defendant 
has been advised that the beneficial ownership 
of the said deposits of plaintiffs marked Sales 
Department, Rent Department, Collection De¬ 
partment and Insurance Department, is vested 
in various parties other than the plaintiffs, he is 
advised by counsel that he cannot, without run¬ 
ning the risk of being held liable to such third 
person or persons, treat the said deposits as 
though they were the exclusive property of the 
plaintiffs and set off such trust or quasi trust 
deposit against plaintiffs’ indebtedness to the 
bank.” (R. 12, 13.) 

At the final hearing testimony was offered on be¬ 
half of both the plaintiffs and the defendant and the 
cause was argued by counsel for both parties. The 
court decided that th^plaintiffs’ accounts designated 
as Sales Departmeirf^ere trust accounts as between 
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Boss and Phelps and their customers and that plain¬ 
tiffs were not entitled to have such deposits set off 
against plaintiffs’ indebtedness to the bank. The 
memorandum opinion is very brief, and is as follows: 

“Had Boss & Phelps become insolvent, when 
indebted to the bank, and the latter had under¬ 
taken to set off these accounts designated as Sales 
Department, Rent Department, Collection Ac¬ 
count and Insurance Department, in which 
monies collected and held in these various ac¬ 
counts for these purposes had been deposited, I 
have no doubt that those for whom Boss and 
Phelps were acting as agents could prevent such 
a set-off, and had these accounts used in payment 
of their respective claims. I think these were 
trust accounts, and the fact that monies might 
have been transferred from one to another or 
used for the benefit of Boss & Phelps does not 
change the character of these accounts. 

“The bill of complaint should be dismissed 
with costs.” (R. 15 and 16.) 

The court thereupon entered a final decree dis¬ 
missing the bill, from which decree plaintiff appealed 
to this Court. 

SUMMARY OF ARGUMENT 

It is conceded by appellants, and we agree, that 
consideration of the assignments of error on this ap¬ 
peal should be confined to the sole question as to 
whether the trial judge erred in his conclusion that 
the desposits were trust accounts. 

It is our contention that inasmuch as all the ac¬ 
counts in question were composed, at least in part, of 
funds collected by appellants as agent for their vari- 
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ous customers, appellants had only the bare legal title 
to such collections and consequently were not the 
absolute owners of the deposits here in question, the 
beneficial ownership being in the customers of Boss 
and Phelps. Consequently these accounts were trust 
accounts and not the personal accounts of Boss and 
Phelps and cannot properly be offset against the per¬ 
sonal indebtedness of appellants to the bank. If such 
set-off is allowed, it will clearly be in violation of 
Section 5236 R. S. U. S. (12 USCA chapter 2, Sec¬ 
tion 194), which requires the Comptroller to make a 
ratable dividend of the money so paid over to him 
by such receiver and all such claims as may have 
been proved to his satisfaction or adjudicated in a 
court of competent jurisdiction. 

ARGUMENT 

Distribution of assets of an insolvent National 
Bank is governed by Acts of Congress which require 
a ratable distribution among all creditors. 

It is well settled that the Acts of Congress relating 
to national banks comprise a complete system for 
their formation and dissolution and that upon the 
insolvency of a national bank all general creditors 
should share equally and ratably in such assets as are 
available. This does not require elaborate discussion, 
inasmuch as it is in effect conceded by appellants in 
their brief. However, a brief review of the authori¬ 
ties is not amiss. 

Thus in Cook County National Bank v. United 
States , 107 U. S. 537, the court, in discussing the 
act authorizing the formation of national banks, 
stated: 
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“We consider that act as constituting by itself 
a complete system for the establishment and 
government of national banks, prescribing the 
manner in which they may be formed . . . 
Everything essential to the formation of the 
banks, the issue, security, and redemption of 
their notes, the winding up of the institutions, 
and the distribution of their effects, are fully 
provided for, as in a separate code by itself.” 

The act in Section 5236, provides as follows: 

“Dividends on adjusted claims; distribution 
of assets. From time to time, after full provision 
has been first made for refunding to the United 
States any deficiency in redeeming the notes of 
such association, the comptroller shall make a 
ratable dividend of the money so paid over to 
him by such receiver on all such claims as may 
have been proved to his satisfaction or adjudi¬ 
cated in a court of competent jurisdiction, and, 
as the proceeds of the assets of such association 
are paid over to him, shall make further divi¬ 
dends on all claims previously proved or adjudi¬ 
cated ; and the remainder of the proceeds, if any, 
shall be paid over to the shareholders of such 
association, or their legal representatives, in pro¬ 
portion to the stock by them respectively held. 
(R. S. 5236.)” (Italics supplied.) 

Then in Davis v. Elmira Savings Bank, 161 U. S. 

275, 285, the court, referring to this section, said: 

“In First National Bank v. Colby, 21 Wall. 
613, 614, the court said: 

“ ‘As to the general creditors, the act evidently 
intends to secure equality among them in the 
division of the proceeds of the property of the 
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bank . . . The fifty-second section, further to 
secure this equality, declares that all transfers by 
an insolvent bank of its property of every kind, 
and all payments of money made after the com¬ 
mission of an act of insolvency, or in contempla¬ 
tion thereof, with a view to prevent the appli¬ 
cation of its assets in the manner prescribed by 
the act, or “with the view to the preference of 
one creditor over another, except in the payment 
of its circulating notes,” shall be utterly null and 
void. There is in these provisions a clear mani¬ 
festation of a design on the part of Congress: 1, 
to secure the government for the payment of the 
notes, not only by requiring, in advance of their 
issue, a deposit of bonds of the United States, 
and by giving to the government a first lien for 
any deficiency that may arise on all the assets 
subsequently acquired by the insolvent bank; 
and, 2, to secure the assets of the bank for ratable 
distribution among its general creditors. This 
design would be defeated if a preference in the 
application of the assets could be obtained by 
adversary proceedings.’ ” 

There can be no question but that the National 
Bank Act definitely determines the obligations rest¬ 
ing upon the Comptroller of the Currency with re¬ 
spect to the distribution of assets of an insolvent na¬ 
tional bank. This act, together with the pronounce¬ 
ments of the courts construing it, of necessity, pre¬ 
cludes a preference of one creditor over another. 

It must be conceded that where the legal right to 
set-off exists its allowance cannot be considered a 
preference, but, conversely, where the set-off right 
does not exist as a matter of law it is clear that its 
allowance prevents a ratable distribution of the bank’s 
assets, in that it takes moneys belonging to other de- 
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positors or creditors to effect a preferential payment 
to the off-set claimant, and defeats the express man¬ 
date ofi the National Bank Act providing for a rat¬ 
able distribution of the bank’s assets among its credi¬ 
tors. It is respectfully urged that the court had this 
principle in mind in National Bank v. Colby, 21 
Wall. 609, 614, and Davis v. Elmira Saving Bank, 
161 U. S. 275, 285, when it said: 

“This design would be defeated (referring to 
the requirement for a ratable distribution of the 
bank’s assets to its creditors) if a preference in 
the application of the assets could be obtained 
by adversary proceedings.” 

The rule of law as to set-off requires mutuality 
of parties and mutuality of right as of the date of 
suspension. 

In their brief appellants concede that they are not 
entitled to the set-off unless mutual debts are involved 
and further concede that if the accounts here in 
question be trust accounts, there is no mutuality and 
the set-off must fail. 

We think it too well settled to require elaborate 
citation that mutuality must exist as of the date of 
suspension and any change in condition subsequent 
to that date must be disregarded. See 

Scott v. Armstrong, 146 U. S. 499 
Yardley v. Philler, 167 U. S. 344 
McCandless v. Dyar, 34 F. (2d) 989 
U. S . F. & G. Co. v. Wooldridge , 295 F. 847 

As was said by the court in Dakin v. Bayly, 290 
U. S. 143: 
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“As respects the set-off of cross-demands, the 
rights of the parties became fixed at the moment 
of the insovency of the St. Petersburg bank and 
consequent suspension of payment, Scott v. Arm¬ 
strong , 146 U. S. 499, 511; Davis v. Elmira Sav¬ 
ings Bank, 161 U. S. 275, 290; and the right to 
set off is governed by the state of things existing 
at the moment of insolvency, not by conditions 
thereafter arising. Yardley v. Philler, 167 U. S. 
344, 360, or by any subsequent action taken by 
any party to the transaction, Evansville Bank v. 
German-American Bank, 155 U. S. 5567’ 

The facts of the instant case are so similar to those 
of the many cases previously decided by the Supreme 
Court of the United States and other Federal courts 
that there would seem to be no doubt that the ac¬ 
counts here involved are trust accounts and therefore 
that there is no mutuality either of parties or right. 

Thus in Gray v. Rollo, Assignee in Bankruptcy, 18 
Wall. 629, 21 L. Ed. 927, an insurance company, 
when it became bankrupt as the result of the great 
Chicago fire, held two promissory notes, each made 
by the complainant Gray jointly with one Gaylord, 
and which the insurance company had received from 
the payee in the usual course of business. The com¬ 
plainant and his brother held fire insurance policies 
upon which the company, by reason of the Chicago 
fire, became indebted to them. The insurance com¬ 
pany, being bankrupt, its assignee claimed the full 
amount of the notes from Gray and Gaylord. Gray 
sought to set off against his half of the liability the 
claim due to him and his brother on the policies of 
insurance, the brother consenting thereto; it was held 
that this was not a proper case within the bankruptcy 
act, as they were debts accruing in different rights. 
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To the same effect see Beauregard v. Case, 91 U. S. 
134; 23 L. Ed. 263. 

In Dakin v. Bayly , 290, U. S. 143, certain checks 
or drafts drawn on the St. Petersburg Bank, or other 
banks in St. Petersburg, were deposited for collection 
with the Clearwater Bank; were forwarded by the 
Clearwater Bank to the St. Petersburg bank for col¬ 
lection; the St. Petersburg Bank collected the items 
drawn on it by charging the accounts of its depositors 
and those on other local banks by settlement of bal¬ 
ances with them; the four drafts in question were sent 
to the Clearwater Bank as remittances of the amounts 
so collected, pursuant to the collection of letters ac¬ 
companying the checks; neither bank carried an 
account nor deposited in the others, and for a long 
time each bank had been sending checks and drafts 
to the other for collection. 

While the drafts were in course of collection the 
St. Petersburg Bank failed, and shortly thereafter 
the Clearwater Bank also failed. 

Under a Florida statute a bank which receives 
checks for collection did not become liable to the de¬ 
positors of such checks (in the absence of due dili¬ 
gence as defined by the statute) until the checks were 
finally collected. 

In refusing to allow the set-off the Supreme Court 
of the United States said: 

“The question is whether the debts were mu¬ 
tual. 

* * #■ * * 

“On this record we are bound to hold that the 
St. Petersburg Bank stands in the relation of 
agent to the individual depositors of the items, 
and is liable to them for failure to remit cash or 


11 


equivalent in satisfaction of the amounts col¬ 
lected. The Clearwater Bank must therefore 
sue as representative or agent of depositors; for 
a recognition of its right to sue as owner would 
destroy the cause of action of the depositors 
against the St. Petersburg Bank, or leave that 
bank subject to a possible double liability. If 
the cross-demand is asserted in an agency ca¬ 
pacity, the debts are not held in the same right 
by the two banks, lack mutuality, and the one 
cannot be set off against the other ; if it is as¬ 
serted by the Clearwater Bank as owner of the 
drafts, the demand cannot be maintained, for 
the reason that no showing is made that the 
agency relationship was altered to that of debtor 
and creditor.” (Italics supplied.) 

In Thomas v. Potter Title & Trust Co., 2 Fed. 
Supp. 12, the principles and rules which we earnestly 
urge should be adopted and followed by this court 
are stated so well that we quote in extenso from that 
case. There Thomas, receiver of the Bank of Pitts¬ 
burgh, N. A., brought suit against the Potter Title & 
Trust Company for $135,787.39, representing funds 
of the insolvent bank on deposit in the Potter Title & 
Trust Company at suspension of the Bank of Pitts¬ 
burgh, N. A. The Title & Trust Company had on 
deposit in the Bank of Pittsburgh, N. A., an account 
designated “Potter Title and Trust Company Trust 
Account”, and asserted the right to set-off. The 
court, reviewing fundamental principles of law, in¬ 
cluding the basic question of quality of right in set¬ 
off, presented in this action, said: 

“In Gray v. Rollo, 85 U. S. (18 Wall.) 629, 
632, 21 L. Ed. 927, the Supreme Court said: ‘In 
Pennsylvania, it is true, set-off is allowed in cases 


12 



where the claims are not mutual, and, in that 
State, under the decisions there, it is probable 
that set-off would be allowed in such a case as 
this. But we do not regard the rule adopted in 
Pennsylvania as in accord with the general rules 
of equity which govern cases of set-off. We 
think the general rule is stated by Justice Story, 
in his treatise on Equity Jurisprudence, where 
he says: “Courts of equity, following the law, 
will not allow a set-off of a joint debt against 
a separate debt, or conversely, of a separate debt 
against a joint debt; or, to state the proposition 
more generally they will not allow a set-off of 
debts accruing in different rights” * ” . . . 

After citing the excerpt from Scammon v. Kim¬ 
ball, Assignee , 92 U. S. 362, 367, which we have here¬ 
tofore quoted in our brief, the court continued at 
page 14: 

“In Western Tie & Timber Co. v. Brown, 
196 U. S. 502, 25 S. Ct. 339, 49 L. Ed. 571, a 
bankrupt was indebted to the timber company. 
The timber company was indebted to the bank¬ 
rupt as trustee. It was held that the timber 
company could not set off the trustee debt against 
the individual debt. 

“The question here then is one of ownership, 
not one of determining the status of a deposit 
between the bank and the depositor. The under¬ 
lying equitable principle set forth in Trestrail v. 
Johnson, supra, controls. The names in which 
suit could be brought and defended furnish an 
indication, but are not the only criterion, of the 
right of set-off. To whom do the funds really 
belong? Mutuality of right in a set-off is not 
circumscribed by the ‘right to bring an action’, 
but the broader question may be, and generally 
is, of importance. Whose money or claim is pro- 
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posed to be used as a set-off? This is the true 
equitable principle 'which governs such ques¬ 
tions .... 

“If the deposit of the Potter Title & Trust 
Company in the Bank of Pittsburgh, N. A., had 
been of its own money, it would have been en¬ 
titled, under the law, to set off the same against 
the deposit of the Bank of Pittsburgh, N. A., of 
its money in the Potter Title & Trust Company, 
although the result might be that the Potter Title 
& Trust Company would receive its entire de¬ 
posit while other depositors of the Bank of Pitts¬ 
burgh, N. A., might receive only a portion of 
their deposits. But the deposit of the Potter 
Title & Trust Company in the Bank of Pitts¬ 
burgh, N. A., was not of its own money, but it 
was of the money of other persons in which it 
had no interest other than as trustee or agent. 
Why should the deposit of such persons be paid 
in full when such payment may work a prefer¬ 
ence as against other depositors and creditors of 
the Bank of Pittsburgh, N. A.? Such a result 
would be unjust, and is contrary to the decisions 
of the United States and Pennsylvania courts.” 
(Italics supplied.) 

Again adverting to the question of mutuality in 
quality of right, we believe this requirement is based 
on a sound legal question, “to whom does the money 
or claim actually belong”, or, differently stated, “is 
the party seeking to obtain the benefit of the offset 
the real owner of the claim?” The rule is well stated 
in Olmstead v. Scutt , 55 Conn. 125, where, at page 
127, the court said: 

“One of the first and fundamental principles 
of set-off is, that the demand must be due the 
party in his own right, either as original creditor 
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or as owner by assignment. The ownership must 
be such as to stand these two tests: 1st. Could 
he bring a suit in his own name as plaintiff? 
2d. If he could, would the avails recovered be 
for his own use, pleasure and benefit? Parsons 
on Contracts, (5th Ed.) top page 737.” (Italics 
ours.) 

The deposits involved in this case consisted of 
moneys collected by appellants as agents for their 
customers, and were therefore, as between appel¬ 
lants and their customers, trust accounts and thus 
can not be set off against appellants 9 own indebted¬ 
ness to the bank. 

The facts presented to the Court below show 
clearly that the deposits made by Boss and Phelps 
in the Commercial National Bank and earmarked 
“Sales Department”, “Rent Department”, “Collec¬ 
tion Account” and “Insurance Department”, were 
trust accounts and they are therefore not entitled to 
have such trust deposits set off against their own in¬ 
debtedness to the bank. 

This Court has had occasion to pass upon the rela¬ 
tionship between real estate brokers and their clients 
and in the case of Dahlgren v. Story, 39 App. D. C. 
29, held that such relationship was that of principal 
and agent and is of a fiduciary nature. 

This relation of principal and agent between ap¬ 
pellants and their customers is conclusively estab¬ 
lished by this record and we take it to be undisputed 
by the appellants. Therefore, how can it be ques¬ 
tioned that moneys collected by them as such agent, 
for the benefit of their customers, could be anything 
but trust funds, or that until appellants remitted to 


15 



such customers they held such funds as trustees? 
This is too clear to be questioned, although we under¬ 
stand that appellants now contend that after Boss 
and Phelps collected the moneys as agents for their 
customers, the relationship of principal and agent 
ceased and was changed to that of a simple debtor 
and creditor relationship. We cannot adopt this line 
of reasoning, and submit that such contention is not 
sustained by the authorities, including those cited by 
appellants. 

Although the relationship between the bank and 
its depositor is merely that of debtor and creditor, if 
the money deposited belonged to a third person and 
was held by the depositor in a fiduciary capacity, its 
character is not changed by being placed to his credit 
in his own bank account. This was the ruling of the 
Supreme Court of the United States in the case of 
Central National Bank of Baltimore v. Connecticut 
Mutual Life Insurance Co., 104 U. S. 54, 26 L. Ed. 
693, which although decided in 1881, is still generally 
regarded as the leading case on this subject and the 
opinion by Mr. Justice Matthews is a remarkable 
exposition of the law. The principles and rules 
which we urge should be adopted and followed by 
this Court are so well stated by Mr. Justice Matthews 
that we take the liberty of quoting in extenso from 
that case: 

“It will be observed that the question arising 
here is, not what the rights of the parties would 
be if, the Bank having no knowledge of the 
character of the account, except what might be 
inferred from the use of the words ' general 
agent * at its head, the note had been taken up by 
Dillon’s check upon that account. Here the at- 
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tempt is made, with the actual knowledge which 
we find imputable to the Bank, and without Dil¬ 
lon’s assent, to pay itself his overdue note out of 
a fund for which as agent of the Insurance Com¬ 
pany, he was bound to account to it. * * * * 

“But although the relation between the Bank 
and its depositor is that merely of debtor and 
creditor, and the balance due on the account is 
only a debt, yet the question is always open, to 
whom in equity does it beneficially belong? If 
the money deposited belonged to a third person, 
and was held by the depositor in a fiduciary ca¬ 
pacity, its character is not changed by being 
placed to his credit in his bank account. 

“ ‘It is,’ said Lord Justice Turner, in the case 
of Pennell v. Deffell, 4 DeG. M. & G., 372, 388, 
‘I apprehend, an undoubted principle of this 
court, that as between cestui que trust and trustee 
and all parties claiming under the trustee, other¬ 
wise than by purchase for valuable considera¬ 
tion without notice, all property belonging to a 
trust, however much it may be changed or altered 
in its nature or character, and all the fruit of 
such property, whether in its original or in its 
altered state, continues to be subject to or af¬ 
fected by the trust.’ In the same case, Lord 
Justice Knight Bruce said, p. 383: ‘When a trus¬ 
tee pays trust money into a bank to his credit, 
the account being a simple account with himself, 
not marked or distinguished in any other man¬ 
ner, the debt thus constituted from the bank to 
him is one which, as long as it remains due, be¬ 
longs specifically to the trust as much and as ef¬ 
fectually as the money so paid would have done, 
had it specifically been placed by the trustee in 
a particular repository and so remained; that is 
to say, if the specific debt shall be claimed on 
behalf of the cestuis que trust, it must be deemed 
specifically theirs, as between the trustee and his 
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executors, and the general creditors after his 
death on one hand, and the trust on the other.’ 
He added : ‘This state of things would not, I ap¬ 
prehend, be varied by the circumstance of the 
bank holding also for the trustee or owing also to 
him, money in every sense his own.’ ” 

Appellants’ contention that they would be entitled 
to the set-off had all of the accounts been combined 
in one general account is completely refuted by those 
cases holding that where an agent makes a deposit 
even in his own name of funds belonging to his prin¬ 
cipal, the bank, although unaware of the beneficial 
ownership of the deposit, cannot offset such deposit 
against an indebtedness owing by such agent to the 
bank, unless the bank has altered its position or ex¬ 
tended additional credit in reliance or faith upon the 
supposition that the deposit in fact belonged to the 
agent. 

Thus in Citizens Bank v. Fayram , 21 F. (2d) 998, 
an agent had collected a mortgage debt under instruc¬ 
tions to pay the proceeds to the vice president of a 
bank for another investment, but deposited the check 
collected and payable to himself as agent to the 
credit of his company’s account, and on said agent’s 
suicide the bank credited the balance of the account 
on an unmatured note, without notice that the check 
deposited did not belong to the agent or his company 
and it was held that the bank not having changed its 
position by extending credit after the deposit was 
made, decedent’s executrix was entitled to recover 
the balance of the deposit on hand when the account 
was closed, which was less than the amount of the 
check. In delivering the opinion of the court, Mr. 
Justice Bryan, on the 5th Circuit Court of Appeals, 
said: 
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“The second Bank of the Metropolis Case lays 
down three rules as to the liability of banks to 
beneficial owners of funds on deposit. Under 
the first rule, notice to the bank of the trust char¬ 
acter of the funds is sufficient to defeat its claim 
of lien. Under the second rule, if without such 
notice the bank has changed its position to its 
injury after the making of the deposit, it is en¬ 
titled to assert its lien. Under the third rule, if 
the bank has no such notice, and has not changed 
its position, it is not entitled to assert its lien. It 
is only in the absence of notice that the bank can 
rely upon either the second or the third rule. 
Under either of these three rules it becomes nec¬ 
essary to determine whether or not there was 
notice to the bank. If there was, that ends the 
inquiry, and there is no necssity to go further 
and determine whether or not the bank has 
changed its position to its injury.” 

Swift v. Hammond Farmers Ass'n., 22 F. (2d) 
166, held that where Farmers Association which as 
agent of the complainant sold fertilizer to farmers 
under contract requiring it to deposit collections in 
separate bank account, deposited collections in its 
general account and therefore the bank applied the 
balance of the deposit on the agent’s past due notes, 
as authorized by the notes; that as the bank did not 
change its position in reliance on the Association’s 
ownership of money deposited, plaintiff was entitled 
to recover from the bank moneys so collected and de¬ 
posited, so far as it could trace the collections in the 
deposit. 

Thus, not only because the Commercial National 
Bank had notice of the outstanding beneficial interest 
in these desposits, but since as of the date of suspen¬ 
sion it had not changed its position on the strength of 
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these desposits, as of the date of suspension it could 
not have set off the deposits against the individual in¬ 
debtedness of plaintiffs without having incurred li¬ 
ability to the plaintiffs’ principal. 

The case of Union Stockyards National Bank v. 
Gillespie, 137 U. S. 411, 34 L. Ed. 724, is decisive of 
the present case. In that case, the court reaffirms the 
ruling in the case of Central National Bank v. Con¬ 
necticut Mutual Insurance Company, 104 U. S. 54, 
and quotes from the opinion of Mr. Justice Matthews 
in the latter case. In the Gillespie case, 137 U. S. 
411, Mr. Justice Brewer, in delivering the opinion of 
the court, said: 

“Rappal, Sons & Co. were in the commission 
business—known to the Bank to be in that busi¬ 
ness. They were not buyers and sellers, but 
factors—agents to sell. Presumably, therefore, 
moneys deposited by them were the proceeds of 
cattle consigned to them for sale. Their business 
being known to the Bank, such presumption goes 
with their deposits; and while not of itself 
notice, is a circumstance to compel inquiry on 
the part of the Bank in respect to any particular 
deposit. We do not mean to be understood as 
implying that a bank receiving deposits from one 
whom it knows to be in the commission business 
receives every deposit in trust for any unknown 
principal. A bank is not sponsor for all its 
depositors, although it may know the character 
of their business. Its relations to its depositors 
are those of debtor; and, generally, receiving 
and paying out money on the checks of its deposi¬ 
tors, it discharges the full measure of its obliga¬ 
tions. It is not ordinarily bound to inquiry 
whence the depositor received the moneys de¬ 
posited, or what obligation such depositor is 
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under to other parties. It is only when there 
gather around any deposit, or line of deposits, 
circumstances of a peculiar nature, which indi¬ 
vidualize that deposit or line of deposits, and 
inform the bank of peculiar facts of equitable 
cognizance, that it is debarred from treating the 
deposit as that of moneys belonging absolutely 
to the depositor. We notice, therefore, the pecu¬ 
liar circumstances which cast knowledge upon 
this Bank, in respect to these deposits.” (Italics 
ours.) 

In view of these authorities and in view of the un¬ 
disputed facts as set forth in the record, there can be 
no doubt that inasmuch as all of these accounts con¬ 
tained some money collected from customers, Boss 
and Phelps were not the absolute owners of these 
funds, but on the contrary, all of the accounts were 
subject to the claims of third persons. Hence the two 
indebtednesses for which set-off is now claimed are 
not mutual and the set-off can not be allowed. 


If the Receiver paid out this money to Boss and 
Phelps, the beneficial owners could hold him liable 
for such payment on having had notice of their 
beneficial ownership. 

Appellants in their brief, page 17, state: 

“Thus, even if the Receiver were correct in his 
contention that ‘customers’ of Boss & Phelps had 
an equitable claim to some of the money on 
deposit in the name of Boss & Phelps, such cus¬ 
tomers could not offset their equitable interest 
against any legal claim which the Receiver 
might have against them. The claims would 
not be of the same quality and the fear expressed 
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by the Receiver in his answer that he might be 
liable to such customers (R. 13), is. therefore, 
without substance." 

This reasoning assumes that the only liability of 
the receiver in this connection could be by way of 
set-off and. while it is perfectly obvious that the cus¬ 
tomers of Boss Phelps could not set off their 
credit in these accounts against anv indebtedness 
of theirs to the bank, it is none the less equally clear 
that had the receiver applied these customers' moneys 
to the personal indebtedness of Boss & Phelps, he 
might well have been liable to account to the cus- 
turners of Boss Phelps. 

Thus it was said by the Circuit Court of Appeals 
for the 6th District in Dickens v. Howard, 67 F. (2d) 
263: 


“Dickens argues that for the moneys he de¬ 
posited he is personally accountable to his sev¬ 
eral trusts, and, being solvent, will have to make 
good the deficits after the dividends from the 
bank arc paid; that in /me the deposit accounts 
are his. the words following his name, Admr. E. 
A Hitchcock, etc., being but descriptio per¬ 
sonae; that he could sue in his own name to re¬ 
cover them, and may hence offset them." ' * * 
(citing cases). 

“We do not doubt that at law as between the 
bank and Dickens the descriptive words are de¬ 
scriptio personae, and that the legal right of 
action is in him, and he could in his own name 
recover the deposits, although of trust funds. 
Oglesby v. Gilmore , 5 Ga. 56; Daniel v. Ho !- 
i tigs head . 16 Ga. 190; Saff old v. Banks , Admr.. 
69 Ga. 289; Dozier v. McB'horter, 1 17 Ga 786, 
45 S. E. 61; Kennedy v. Gelders. 7 Ga. App. 
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241. 66 S. E. 620. In collecting the monevs, 
whether by check on the bank or by suit, it is 
presumed that the trustees will apply them to 
their proper purposes. Munnerlyn v. Augusta 
Savings Bank, 88 Ga. 233, 14 S. E. 554, 50 Am. 
St. Rep. 159; American Trust Cr Banking Co. v. 
Boone , 102 Ga. 202, 29 S. E. 182. 40 L. R. A. 
250, 66 Am. St. Rep. 167. But to offset them 
against his own individual debt to the bank is 
to do more than to collect the funds from the 
bank. It is in addition to use them to pay his own 
debt, and that is a misappropriation of them. 
The moneys did not belong to Dickens, and the 
deposit credits which they produced do not in 
equity belong to him. The real owners of the 
moneys can follow them and claim the deposits 
as against any right of the bank to set them off 
against debts due by the depositor, for the bank 
is not shown to have given any credit on the faith 
of the deposits, nor indeed could it have bona 
lide done so, since the description which Dickens 
gave of himself in making each deposit was 
ample notice of the trust ownership of the fund 
deposited. Central Xalional Bank v. Connecti¬ 
cut Mutual Life Insurance Co., 104 V. S. 54, 26 
L. Ed. 693, and cases cited therein ; Union Stock¬ 
yards X at. Bank v. Gillespie, 137 U. S. 411, 11 
S. Ct. 1 18, 34 L. Ed. 724; Dozier v. Mclf horter, 
117 Ga. 786, 45 S. E. 61 ; Geyser-Marion Gold- 
Mining Co. v. Start (C\ C. A.) 106 F. 558, 55 
L. R. A. 684. The bank having no right to ap¬ 
ply the trust moneys to its claim against Dickens, 
the application is none the less improper because 
Dickens desires that it be made. The owners 
could hold the receiver liable for the misappro¬ 
priation." (Italics supplied.) 

The argument advanced by Dickens is identical 
with that now made by the appellants, namely, that 
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by the Receiver in his answer that he might be 
liable to such customers (R. 13). is. therefore, 
without substance.” 

This reasoning assumes that the only liability of 
the receiver in this connection could be by way of 
set-off and. while it is perfectly obvious that the cus¬ 
tomers of Boss Phelps could not set off their 
credit in these accounts against any indebtedness 
of theirs to the bank, it is none the less equally clear 
that had the receiver applied these customers' moneys 
to the personal indebtedness of Boss <5c Phelps, he 
might well have been liable to account to the cus¬ 
tomers of Boss X Phelps. 

Thus it was said by the Circuit Court of Appeals 
for the 6th District in Dickens v. IIoieard, 67 F. (2d) 
263: 


“Dickens argues that for the monevs he dc- 
posited he is personally accountable to his sev¬ 
eral trusts, and, being solvent, will have to make 
good the deficits after the dividends from the 
bank are paid; that in laic the deposit accounts 
are his. the words following his name, Admr. E. 
A Hitchcock, etc., being but descriptio per¬ 
sonae; that he could sue in his own name to re¬ 
cover them, and may hence offset them.” ’ * * 
(citing cases). 

“We do not doubt that at law as between the 
bank and Dickens the descriptive words are de¬ 
scriptio personae, and that the legal right of 
action is in him, and he could in his own name 
recover the deposits, although of trust funds. 
Oglesby v. Gilmore , 5 Ga. 56; Daniel v. Hol- 
ingshead . 16 Ga. 190; Saffold v. Banks. Admr.. 
69 Ga. 289; Dozier v. McWhorter. 1 17 Ga 786, 
45 S. E. 61 ; Kennedy v. Gelders. 7 Ga. App. 


9? 


241, 66 S. E. 620. In collecting the moneys, 
whether by check on the bank or by suit, it is 
presumed that the trustees will apply them to 
their proper purposes. Munner/yn v. Augusta 
Savings Bank , 88 Ga. 333. 14 S. E. 534, 30 Am. 
St. Rep. 159; American Trust <Df Banking Co. v. 
Boone , 102 Ga. 202, 29 S_. E. 182, 40 L. R. A. 
250, 66 Am. St. Rep. 167. But to offset them 
against his own individual debt to the bank is 
to do more than to collect the funds from the 
bank. It is in addition to use them to pay his own 
debt, and that is a misappropriation of them. 
The moneys did not belong to Dickens, and the 
deposit credits which they produced do not in 
equity belong to him. The real owners of the 
moneys can follow them and claim the deposits 
as against any right of the bank to set them off 
against debts due by the depositor, for the bank 
is not shown to have given any credit on the faith 
of the deposits, nor indeed could it have bona 
fide done so, since the description which Dickens 
gave of himself in making each deposit was 
ample notice of the trust ownership of the fund 
deposited. Central National Bank v. Connecti¬ 
cut Mutual Life Insurance Co., 104 l . S. 54. 26 
L. Ed. 693, and cases cited therein; Union Stock- 
yards Nat. Bank v. Gillespie, 137 U. S. 411, 11 
S. Ct. 1 18, 34 L. Ed. 724; Dozier v. McWhorter. 
1 17 Ga. 786. 45 S. E. 61 ; Geyser-Marion Gold- 
Mining Co. v. Start (C. C. A.) 106 F. 558. 53 
L. R. A. 684. The bank having no right to ap¬ 
ply the trust moneys to its claim against Dickens, 
the application is none the less improper because 
Dickens desires that it be made. The owners 
could hold the receiver liable for the misappro¬ 
priation." (Italics supplied.) 

The argument advanced bv Dickens is identical 
with that now made by the appellants, namely, that 
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the customers held them responsible for the moneys 
thev had collected and they considered themselves 
personally accountable to such customers, as is shown 
by their having paid their customers subsequent to 
the suspension of the bank. 

Furthermore, under the ruling in Dickens v. How¬ 
ard, supra, the descriptive words “Sales Depart¬ 
ment". “Rent Department”, “Collection Accounts” 
and “Insurance Department" are, as between the 
bank and Boss and Phelps, merely descriptio per¬ 
sonae and in checking against these accounts the bank 
presumed that Boss and Phelps would apply them to 
their proper purposes, but that would not give the 
bank the right in equity to apply such accounts in 
payment of Boss and Phelps' personal debt to the 
bank, nor allow Boss and Phelps themselves to use 
these accounts as an offset to their indebtedness to the 
bank. 

The equities of the depositors and other creditors 
of the insolvent bank, who are represented by the 
appellee receiver, are greater than the equities of 
the appellants. 

Throughout their brief appellants have constantly 
referred to the course of dealing between themselves 
and the Commercial National Bank. However this 
is not an action between the bank on one hand and the 
partnership on the other, but is in substance an action 
brought by the partnership against other depositors 
and creditors of the bank. 

Texas Pacific Ry. Co. v. Pottorff , 291 U. S. 
245 

Jewett v. Martinsville Milling Co., 76 F. (2d) 
153 
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For it is well settled that the Receiver represents 
the creditors of the bank. 

i 

Kennedy v. Gibson , 8 Wall. 498 

Case v. Terrell , 11 Wall. 199 

Ilayes v. Addy (Kan.), 32 Pac. (2d) 243 

As has already been pointed out, the rights of the j 
parties were definitely fixed as of the moment the | 
bank suspended. At that date we find (1) Ross and | 
Phelps personally indebted to the bank; (2) the bank 
indebted to Boss and Phelps in their own right on [ 
two accounts, namely, General and Special, and hold¬ 
ing four other accounts, namely, Sales, Rent, Collec¬ 
tion and Insurance, in which the customers of Boss 
and Phelps have an interest; (3) the customers of 
Boss and Phelps with a claim against Boss and 
Phelps or the bank for the last collections only to the 
extent that dividends are paid on the four accounts j 
here in question, inasmuch as Boss and Phelps, as 
trustee, was not responsible for the loss of the funds 
through failure of the bank. 

This situation should have resulted in Boss and 
Phelps paying to the receiver of the bank for the 
benefit of the bank’s creditors, the difference between 
the two accounts held by the bank for Boss and 
Phelps as absolute owners and the personal indebted¬ 
ness of Boss and Phelps to the bank, and the cus- | 
tomers of Boss and Phelps should have received 
whatever dividends were declared on the other ac¬ 
counts. 

However, as a matter of business policy, after sus¬ 
pension Boss and Phelps paid all of its customers 
100 per cent and thereby attained the right to divi- 
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dcnris declared on all of the accounts here in ques¬ 
tion. Not content to share equally with other credi¬ 
tors. appellants now seek to set off all of these ac¬ 
counts in full against their personal indebtedness. 
Thus if appellants’ contentions be allowed, appellants 
cancel a large part of their indebtedness to the bank 
by means of their fiduciary accounts; their customers 
are paid in full; and the other creditors of the bank 
lose a portion of the bank's assets. This result is 
highly desirable for all except the other creditors of 
the bank and indicates why no customer of Boss and 
Phelps has ever claimed any interest in the various 
accounts here in question. 

Manifestly there is no equity in appellants’ posi¬ 
tion and the preferential position which is sought for 
appellants and their customers should not be per¬ 
mitted. 


APPELLANTS' AUTHORITIES 

The lirst case relied upon by appellants in their 
briei is that of Fulton Xationn! Funk v. Hozier, 267 
U. S. 276, but we fail to see how it tends to support 
their contention in any way. On the contrary, we 
think it is an authority against such contention. 

In that case Hozier had given Imbric <5c Company 
a check for 52,656.13, to be used by Imbric <5c Com¬ 
pany to buy certain stocks for Hozier. Instead of 
purchasing the stock, Imbric <5c Company deposited 
the check in the Fulton National Bank and it was 
there to their credit when the firm failed, whereupon 
the bank offset certain notes it held against Imbrie 
& Company against the deposit, absorbing it. Hozier 
filed an action by petition in the pending court pro¬ 
ceedings to prevent the bank from making the offset 


26 


and to compel them to pay the money to the receiver 
of Imbrie & Company or to him. 

The trial court held that it had jurisdiction to en- 
tertain the intervention petition as a dependent con¬ 
troversy and decreed that the receivers in the con¬ 
solidated cause receive from the Fulton National 
Bank the sum of $2,655.13 and interest and that said 


receivers pay said amount to Hozier. This judgment 
was affirmed by the Circuit Court of Appeals for the 
5th District and the Supreme Court of the United 
States granted certiorari. 

In the Supreme Court the bank contended that the 
lower court erred (1) in assuming jurisdiction of the 
intervention petition, and (2) in holding the bank 
liable for the amount of the deposited check, both of 


which contentions were sustained by the Supreme 


Court, and in its opinion by Mr. Justice McReynolds, 


said: 


“We are of opinion that in no proper sense 
was the petition dependent or ancillary to the 
cause instituted for the purpose of administering 
the assets of Imbrie «X Company. Consequently, 
the trial court could not entertain it. * * * 

“Hozier might have proceeded against the 
bank by an original proceeding and demanded 
adjudication of his claim to the alleged trust 
fund—pursued thus something which he insisted 
belonged to him and was unjustly withheld by 
the bank. This course was successfully taken in 
Union Stock Yards Bank v. Gillespie, 137 U. S. 
411. 

“As between Imbrie & Company, or the re¬ 
ceivers appointed to administer their assets, and 
the bank, the latter had the superior claim to the 
deposit or credit here involved—whether it 
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could be required to account to the customer as 
for his money was a question between them. 
Bank of Metropolis v. New England Bank, 1 
How. 234, 6 How. 212; Wilson & Co. v. Smith, 
3 How. 763; National Bank v. Insurance Co., 
104 U. S. 54; Union Stock Yards Bank v. Gilles¬ 
pie, supra. There were no funds in the receiv¬ 
ers’ possession and none subject to their demand 
as to which Hozier asserted any right—his claim 
was against something in the bank's possession 
and beyond the receiver’s reach. His petition 
sought to compel them to litigate with the bank 
for his sole interest and without possibility of 
benefit to the estate. As shown by the decree 
quoted above, the expected fruit of the litigation 
was for petitioner alone. He had no right to 
bring the bank, which for jurisdictional purposes 
was to be deemed a citizen of Georgia (Jud. 
Code, Sec. 24, Subdiv. 16), into the Federal 
court or to interfere with the affairs of the estate 
by injecting this controversy concerning which 
the receivers had no material interest—wherein 
the estate might lose much but could gain no¬ 
thing.” 

It will thus be seen that the case was decided by 
the Supreme Court largely on a question of pro¬ 
cedure. 

We agree entirely with the statement in appellants' 
brief applying the above quoted case to the present 
one, that as between Boss and Phelps and the receiver 
of the Commercial National Bank the latter had the 
superior claim to the deposits here involved, and 
whether the bank could be required to account to the 
customers of Boss and Phelps for their money was a 
question between the receiver and such customers. 
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It is for this reason that the receiver could not let 
Boss and Phelps treat these deposits as their own 
money and allow them to set off such funds against 
their indebtedness to the bank, as he would have made 
himself liable to a suit by the customer of Boss and 
Phelps whose money had been collected by that firm 
and deposited in the Commercial National Bank. 

As has previously been discussed, the fact that after 
insolvency Boss and Phelps paid their customers in 
full is immaterial. It can not be urged as a basis of 
set-off by appellants. 

It is difficult for us to perceive how any of the 
cases cited by appellants in their brief under the 
heading “Recent Authorities Supporting Appellants’ 
Position” in any way suppont^tjieir contention that 
the deposits in question werentrust accounts. The 
cases relied on, in addition to that of Fulton National 
Bank v. Hozier, supra, arc 

Jennings v. U. S. F. & G. Co., 294 U. S. 216 and 
Commercial Bank v. Armstrong , 148 U. S. 50, 

both of which involve a settlement of accounts be¬ 
tween forwarding banks and collecting banks, in ac¬ 
cordance with ordinary banking customs. 

In the Jennings case the question involved was 
whether the respondent, the U. S. Fidelity & Guar¬ 
anty Company, was entitled to a preference over the 
general creditors of the insolvent bank. A national 
bank in Indiana became insolvent after collecting a 
check by a local clearing, wherein the check was set 
off against checks of greater amount owed by the 
bank itself. Action was brought by the U. S. 
Fidelity & Guaranty Company, payee of the check, 
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against the collecting bank and Jennings, its receiver, 
to impress a trust upon the assets to the extent of the 
proceeds of collection and for payment accordingly. 
The district court held that the payee was entitled to 
a preference and entered a decree for the face amount 
of the check, with interest. This decree was modified 
as to the interest and as modified, affirmed by the Cir¬ 
cuit Court of Appeals for the 7th Circuit. 

The Supreme Court of the United States allowed 
certiorari and reversed the decree of both the lower 
courts, holding that in the absence of wrongdoing 
there is no ground for impressing the bank’s assets 
with a constructive trust in favor of its principal; 
and neither is there ground for an implied trust, since 
the proceeds of the transaction did not come into the 
bank as an identifiable fund, but merely went to re¬ 
duce its liabilities, and to infer that a trust was trans¬ 
ferred from the proceeds to an equivalent portion of 
the bank’s cash resources would be unwarranted, in 
view of the intention of the parties. 

There was in force in Indiana at the time of this 
transaction a statute known as the Bank Collection 
Code, which provides that the relationship between 
the forwarding bank and the collecting bank is that of 
principal and agent until the agent has completed the 
collection. Whether that fiduciary relation continues 
after collection depends upon the circumstances in 
each case. 

The Supreme Court held that in the absence of a 
token of a contrary intention the better doctrine is, 
where the common law prevails, that the agency of 
the collecting bank is brought to an end by the col¬ 
lection of the check, the bank being from then on in 
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the position of a debtor in accordance with the well 
established usages of the banking world. In deliver¬ 
ing the opinion of the court, Mr. Justice Cardozo 
said: 

“For the purposes of this case we do not need 
to determine whether the Bank Collection Code 
has changed the preexisting rule whereby in the 
absence of tokens of a contrary intention a bank 
ceases to be an agent and is turned into a debtor 
when collection is complete, without reference 
to the form or manner of the payment. If we 
assume for present purposes that a trust will 
attach under the statute when the proceeds of 
the collection are in the hands of the collector, 
the assumption will not hold where there are no 
proceeds of collection that have ever come into 
his hands, or where such proceeds as there were 
have been so mingled and confused that it is 
impossible to follow them. Currency paid over 
the counter and deposited in a vault is a thing 
that can be identified and so subjected to a trust 
whenever in equity and conscience a trust should 
be implied. Not only that, but a trust so created 
will not fail though other dollars may have 
taken the place of those originally received, for 
dollars are fungibles and any one of them will 
be accepted as a substitute for another. Knatch- 
bull v. Hallett, supra. But the situation is very 
different when what has been received by the col¬ 
lecting agent is not a thing at all, but a reduction 
of liabilities by set-off or release.” 

What the Supreme Court actually decided in this 
case was that the Bank Collection Code of Indiana 
applied; that by that code the relationship between 
the forwarding bank and the collecting bank is a 
fiduciary one until the collection is made and after 


31 



that time, in the absence of controlling circumstances, 
the trust relationship ceases and that of debtor and 
creditor arises in accordance with banking custom. 
Furthermore, there was no res upon which to impose 
a trust, as the collecting bank had received no funds 
but only extinguishment of a debt it owed to the for¬ 
warding bank. 

What possible bearing has such holding on the 
question in the present case as to who are the bene¬ 
ficial owners of the funds in the hands of the receiver, 
the agent who collected them or the customers for 
whom they were collected? The Banking Code of 
Indiana has no place in this case and no banking 
usage can give these real estate agents the right to 
use the money they collected for their customers as 
their own. Certainly appellants do not seriously 
contend that they were acting as bankers for their 
various customers and entitled to claim the benefit of 
banking usages and customs. 

We agree with the appellants that there is no con¬ 
flict in the ruling in the case of Jennings v. U. S. 
Fidelity & Guaranty Co., supra , and that of Com- 
mercial National Bank v. Armstrong, 148 U. S. 50. 
We have already commented in some detail on the 
Jennings case, and an examination of the Armstrong 
case shows that a forwarding bank had transmitted 
papers for collection to another bank, which latter 
bank sent it to other banks, its subagents, for collec¬ 
tion and then became insolvent. After the insolvency 
of the collecting bank, such subagents paid over to 
the receiver of the insolvent bank the collections 
made and the Supreme Court of the United States 
held that such collections were traceable as separate 
and specific funds and the forwarding bank was en- 
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titled to have them paid to it by such receiver out of 
the assets in his hands and that where a bank receives 
commercial paper as agent, the endorsement on it 
“for collection” is notice that its possession is that of 
agent and not of owner. Mr. Justice Brewer, in de¬ 
livering the opinion of the court, said: 

“That money never became a part of the gen¬ 
eral funds of the Fidelity. It was not applied 
by the subagent in reducing the indebtedness of 
the Fidelity to it, but it was held as a sum col¬ 
lected to be paid over to the Fidelity or to whom¬ 
soever might be entitled to it. The Fidelity 
received the paper as agent and the endorsement 
‘for collection’ was notice that its possession was 
that of agent and not of owner. * * * The plain¬ 
tiff then as principal could unquestionably have 
controlled the paper at any time before its pay¬ 
ment and this control extended to such time as 
the money was received by its agent, the Fi¬ 
delity.” 

The court however held that as to those moneys 
collected by subagents to whom the Fidelity was in 
debt and which collections had been credited by the 
subagents upon the debts of the Fidelity to them be¬ 
fore its insolvency was disclosed, the collection had 
been fully completed and was the same as though the 
money had actually reached the vaults of the Fidel¬ 
ity; that by the custom of the banks it was the under¬ 
standing of the parties that the collecting bank could 
mix the funds with its own general funds and use 
them in its business, because it was the contemplation 
of the parties that these collections were not to be 
placed on special deposit and held until the day of 
remitting. Mr. Justice Brewer further said: 
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“All deposits made with bankers may be 
divided into two classes, namely, those in which 
the bank becomes bailee of the depositor, the 
title to the thing deposited remaining in the lat¬ 
ter; and that other kind of deposit of money 
peculiar to banking business, in which the de¬ 
positor for his own convenience parts with the 
title of his money and loans it to the banker * * * 
That reasoning is applicable here. 

“Bearing in mind the custom of banks, it can¬ 
not be that the parties understood that the col¬ 
lections made by the Fidelitv between the days 
of remitting were to be made special deposits, 
but on the contrary it is clear that they intended 
that the money thus received should pass into 
the general funds of the bank and be used by it 
as other funds, and that when the day for re¬ 
mitting came, the remittance should be made out 
of such general funds.” 

It will be seen that in both the Jennings case and 
the Armstrong case, the controlling factor in their 
decision was the general custom or usage of banks as 
to the determination of whether a deposit was a gen¬ 
eral deposit or a special one. Neither case has any 
application to the facts of the instant case. 

CONCLUSION 

From the undisputed facts it appears that the four 
accounts involved in this case represent moneys col¬ 
lected by the appellants as agents for their customers 
and that the funds so collected were deposited in the 
Commercial National Bank earmarked with the 
name of the agents’ firm followed by words showing 
that the moneys deposited were either rents, interest, 
insurance premiums or real estate deposits or settle- 
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ments of sales belonging to the various customers for 
whom they had been collected. 

The relationship between Boss and Phelps as real 
estate agents and their customers is a fiduciary one 
and moneys collected by them as agents for their cus¬ 
tomers are, in contemplation of law, trust funds. 

It is therefore respectfully submitted that, by rea¬ 
son of the foregoing, the right of set-off does not exist 
in this case, because the appellants were not the bene¬ 
ficial owners of the items deposited for their cus¬ 
tomers. Since the four earmarked accounts were 
trust accounts, mutuality of right can not exist, and 
to allow the set-off claimed by appellants would con¬ 
travene the ratable distribution section of the Na¬ 
tional Bank Act. Hence the ruling of the lower 
court that the accounts in question were trust accounts 
and plaintiffs were not entitled to have such deposits 
set off against their indebtedness to the bank, is in 
conformity with the fundamental principle of law 
and the controlling decision of the Federal court, and 
its decree should be affirmed. 

Respectfully submitted, 
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